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in the Court of Appeals of the District of Columbia 


George B. Cortblyou, Postmaster General, Appellant, 

V8. 

Bates and Guild Company. 


\ 


No. 1608. 


a Supreme Court of the District of Columbia. 

Bates & Guild Company, 

V8* ! 

George B. Cortelyou, Postmaster [ ^o. 23722. 

General, J 

United States op America, I 
District of Columbia , I®*' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Bill 

Filed Jan. 27,1903. 

Supreme Court of the District of Columbia. 

Bates <fc Guild Company 1 

vs. >In Equity. No. 23722. 

Henry C. Payne, Postmaster General, j 

To the honorable the supreme court of the District of Columbia 
sitting in equity: 

The Bates & Guild Company, a corporation duly established 
under the laws of the State of Maine and having a usual place of 
business in the city of Boston in the State of Massachusetts, brings 
this its bill of complaint against Henry C. Payne, Postmaster Gen¬ 
eral of the United States. 

And your orator complaining says:— 

1. That your orator is a citizen of the United States; 

That the respondent is a citizen of the United States holding the 
office of Postmaster General of the United States. 
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2. That prior to January, 1903, and at the time of filing this bill 
your orator was and is engaged in the business of a publisher of 
books and periodicals in said Boston, having its office of publication 
at 42 Chauncy street in said Boston, and that said office of publica¬ 
tion was and is well known. 

3. That as such publisher it has been and is engaged in publish¬ 
ing a series of periodical publications known and described as 
u Masters in Music.” 

That the first of these publications was issued by it in January, 
1903; that they are regularly issued at stated intervals as frequently 
as four times a year, bear date of issue, are numbered consecutively, 
and are issued from the known office of publication of your orator 
hereinbefore set forth; 

That these publications, each and every of them, are formed of 
printed paper sheets, without boards, cloth, leather or other substan¬ 
tial binding such as distinguish printed books for preservation from 
periodical publications; 

That these publications, each and every of them, are devoted to 
the art and science of music, and that the musical compositions 
appended thereto are in illustration and exposition of the literature 
of the art printed and published.in connection therewith, as appears 
by the copy of the first issue of said publication which your Orator 
files herewith; 

And your orator alleges that it has a legitimate list of subscribers, 
that it has uotbe<Bn designed primarily for advertising purposes or 
for free circulation or for circulation at nominal rates, that it made 
due application for the entry and admission of this periodical as 
mailable matter of the second class, which application complied with 
all the rules and regulations required by law and was approved by 
the postmaster at said Boston; and that your orator in the publica¬ 
tion and issue of these publications has complied with all the terms, 
conditions and requirements of the laws of the United States relating 
to mailable matter of the second class; 

That on January twentieth, 1903,your orator received the follow¬ 
ing notice:— 

Office of the Postmaster, 

Boston, Mass., Januai'y 20,1903. 

Messrs. Bates <fe Guild, pub. * Masters in Music/ 42 Chauncy‘ St., 

Boston, Mass. 

Gentlemen: In compliance with your request, I enclose a copy 
of the letter from the Third Assistant Postmaster General relating to 
the exclusion of your publication from the mails as second class 
mail matter. 

Respectfully, GEO. A. HIBBARD, Poslmastei'” 



BATES AMD GUILD CO. 



“ (Copy.) 


Washington, D. C., January 17,1903. 

“ Postmaster, Boston, Mass. ; 

Sir: You are informed that admission to the second class of mail 
matter of the publication known as * Masters in Music/ pub- 
2 lished in your city by Bates <fc Guild Company, is denied^ for 
the reason that the publication has, uuder the statute, the 
characteristics of third class matter, and not second class matter*. 
(Act of March 3,1879.) It is composed mainly of sheet music. 

“ You will inform the publisher of the denial of entry. 

“ The deposit, or deposits, made under section 441 of the postal 
laws and regulations to cover mailings of this publication pending 
consideration of the application for its admission, should be con¬ 
verted into ordinary postage stamps, attached to a sheet or sheets 
of paper, canceled and sent to this office as directed in the said sec¬ 
tion. 

Respectfully, 

(Signed) EDWIN C. MADDEN, 

*' Third Assistant Postmaster General.” ■ 

And your orator on information aud belief declares that these pub¬ 
lications will be excluded from the mails as mailable matter of the 
second class in accordance with the foregoing decision of the Post¬ 
master General. 

4. That the denial of entry to the second class of mail matter on 
account of their having been composed mainly of sheet music, as 
declared by the respondent was unlawful; 

That the exclusion of these publications from tne mail as mail- 
able matter of the second class will cause your orator great pecu¬ 
niary loss and damage both in the advauced rates demanded and in 
the necessary reorganization of its business in distributing these 
publications, all of which increase iu rates and charges will have 
to be borne by your orator iu those cases where existiug contracts 
require it. 

5. That your orator is liable, under existing contracts, to supply 
upwards of eighty thousand copies of these publications at a price 
based upon the postage rates chargeable upon them as mailable 
matter of the secoud class. 

6. That the action of the Postmaster General in excluding these 
publications from the mails and denying to them the privilege of 
mailable matter of the second class as hereinbefore set forth, is a 
reversal of and contrary to the practice sanctioned by him and his 
predecessors in office in regard to publications similar in character, 
and that your orator incurred the expense attending the preparation 
and publication of the excluded publications relying upon said 
practice; 
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That the right to have these publications carried in the mails as 
mailable matter of the secoud class is a valuable property right ex¬ 
ceeding in value the sum of five thousand dollars. 

Forasmuch as your orator is without a plain, adequate and com¬ 
plete remedy at law, and because if remediable at law relief could 
only be obtained by a multiplicity of suits, your orator prays: 

First. That your orator may be declared to be entitled to have these 
publications entered, received and transmitted through the mails as 
mailable matter of the second class, as defined by the act of Congress 
approved March 3,1879. 

3 Second. That it may please the court to graut an injunc¬ 

tion restraining the respondent from enforcing the denial of 
entry set forth in paragraph 3 of this bill, and requiring him to re¬ 
ceive said publications and transmit the same through the mail as 
mailable matter of the secoud class, in accordance with the provi¬ 
sions of said act of Congress approved March 3,1879. 

Third. For such other and further relief as, under the facts stated, 
your orator may be entitled and in equity may seem meet. 

Fourth. And your orator prays also for a preliminary injunction 
and that your honors will grant a writ of subpoena directed to said 
respondent, requiring him to answer this bill, but not under oath, 
the answer uuder oath being hereby expressly waived, and show 
cause why the prayers of this bill should not be granted. 

BATES & GUILD CO., 

• By DAWES E. FURNESS, President. 

WM. S. HILL, Of Couneel 


United States of America, I 
State of Massachusetts . j 

Boston, January 22nd, 1903. 

On this tweuty-secoud day of January, 1903, personally appeared 
Dawes E. Furness, who being by me duly sworn deposes ana says 
that he is the president of The Bates & Guild Company, the com¬ 
plainant within named; that he has read the foregoing bill of com¬ 
plaint subscribed by him, and knows the contents thereof and that 
the same is true except as to the matters therein stated to be alleged 
on information and belief, and as to such matters he believes it to 
be true. 

Sworn to and subscribed before me this twenty-second day of Jan-s 
uary, 1903. 

[notarial seal.] JOHN ABBOTT, 

Notary Public , 

HOLMES CONRAD, 

Sol for Comp Vis. 
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Commonwealth of Massachusetts, 

Office of the Secretary, 

Boston, Jan’y 22,1903. 

I hereby certify, than at the dale of the attestation hereto annexed 
John Abbott was a notary public for the said Commonwealth, duly 
commissioned and constituted, that as such notary public, he was 
by law authorized to administer oaths and take acknowledgments 
of deeds and other instruments throughout the Commonwealth ; that 
to his acts and attestations, as such, full faith and credit are and 
ought to be given in and out of court; and that I believe the signa¬ 
ture to the annexed attestation to be genuine. 

In testimony whereof, I have hereunto affixed the seal of the Com¬ 
monwealth the date first above written. 

[seal.] WM. M. OLIN, 

Secretaiy of the Commonwealth. 


4 Restraining Order. 

» 

Upon the Complainant Filing Undertaking as Required by Equity 

Rule 42. 

The defendant is hereby restrained as prayed in the within-men¬ 
tioned bill until further order, to be made, if at all, after a hearing, 
which is fixed for the 24th. day of February, 1903, of which take no¬ 
tice. The district attorney consenting hereto. 

Bv the court: 

A. B. HAGNER, Justice. ! 


Memorandum . 

February 12,1903.—Injunction undertaking, filed. 


5 Answer. 

Filed Feb. 25,1903. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company | 

vs. Vln Equity. No. 23722. 
Henry C. Payne, Postmaster General. I 

Answer of the Defendant, The Postmaster General, to the Bill of 
Complaint of the Above-named Complainant, and to the Rule to 
Show Cause why Injunction Should not be Granted Thereon. 

The defendant now and at all times hereafter saving and reserv¬ 
ing to himself all and all manner of benefit or advantage of excep- 
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tion that may be taken to the said bill for the many errors, uncer¬ 
tainties and imperfections thereof, for answer thereto, or to so much 
thereof as he is advised that it is necessary or material for him to 
make answer unto, answering says: 

I. 

The defendant admits the allegations of the first paragraph. 

II. 

The defendant admits the allegations of the second paragraph. 

III. 

For answer to the third paragraph the defendant, upon inform- 
tion and belief, admits that the complainant as a publisher has been 
and is engaged in publishing a series of publications known and 
described as “ Masters in Music; ” but the defendant denies that the 
said publications are a “ periodical publication ” within the meaning 
of the act of March 3, 1879, establishing the second class of mail- 
able matter. 

The defendant admits that the first of said publications was issued 
by the complainant in January, 1903, and avers that said publica¬ 
tion of January, 1903, is the only publication of the series known 
and described as “Masters in Music” of which this defendant has 
any knowledge or cognizance whatever. Inasmuch as but one pub¬ 
lication known to the defendant has been published under the name 
of “ Masters in Music ” the defendant is uuable to admit that the 
said publications are published as frequently as four times a year, 
or bear a date of issue, or are numbered consecutively, or are issued 
from the known office of publication of the complainant, or that 
said publications or each and every of them are formed of printed 
paper sheets without boards, cloth, leather, or other substantial bind¬ 
ing, such as distinguish printed books for preservation from period¬ 
ical publications; or that said publications or each and every of 
. them are devoted to the art and science of music. 

But this defendant says that on or about January 5,1903, the 
complainant, The Bates and Guild Company, by Winthrop Ames, 
treasurer, did at the post office at Boston, Massachusetts, make an 
application to have the publication “ Masters in Music” designated 
as a magazine published at said Boston admitted to the mails at the 
second-class rates of postage. That in and by its said application 
the complainant stated that the said publication was devoted to “ the 
arts: being devoted to the history, appreciation,execution,and news 
concerning music of a public character,” that said publication was 
intended to be a monthly, that its known office of publication was 
42 Chauncey street, Boston, Massachusetts, that the first issue was to 
appear on January 1, 1903, that the complainant, the publisher, 
was the only person interested financially in said publication, that 
the editor of said publication was Daniel Gregory Masou, instructor 
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in music in Princeton university, that the said publication had 2045' 
legitimate subscribers, of whom 1059 were at the full advertised 
subscription price direct to the publisher solely for the value of the' 
publication and without any other inducement premium, gift, 
chance to win a prize or other consideration whatsover, and that 
the subscription price of said publication was $2.00 per year. 

The defendant further avers that in due course of administration 
the said application came to the Third Assistant Postmaster Gen- 
. oral, who in the distribution of powers and duties in the 
6 Post Office Department is charged with the duty to decide 
whether or not a publication is entitled to transmission in 
the mails at the secoud-class rates of postage and to determine ac¬ 
cordingly for and on behalf of the Postmaster General; that such 
application together with a copy of the publication itself, was duly 
examined and considered by said Third Assistant Postmaster Gen¬ 
eral ; that as a result of such examination and consideration the 
said Third Assistant Postmaster General, acting for the Postmaster 
General in that behalf, became aud was and still is of the opinion 
and judgment that the said publication had not aud has not the 
characteristics of second class mail matter under the provisions of 
the act of March 3,1879, but on the contrary had and has the char¬ 
acteristics of third-class matter under said statute, and the said 
Third Assistant Postmaster General held and determined accord¬ 
ingly that the same was not entitled to transmission at the second- 
class rates of postage. 

The defendant further says that in accordance with such deter¬ 
mination the said Third Assistant Postmaster General, acting for 
this defendant in that behalf, on or about January 17,1903, notified 
the postmaster at Boston, Massachusetts, as follows: 

“ You are informed that admission to the second class of mail 
’ matter of the publication known as ‘ Masters in Music/ published in 
your city by Bates and Guild Company, is denied, for the reason- 
that the publication has, under the statute, the characteristics of 
third class matter, and not second class matter. (Act of March 3,' 
1879.) It is composed mainly of sheet music. 

You will inform the publisher of the denial of entry. 

The deposit, or deposits, made under section 441 of the Postal 
Laws and Regulations, to cover mailings of this publication pend¬ 
ing consideration of the application for its admission, should be con¬ 
verted into ordinary postage stamps, attached to a sheet or sheets of 
paper, canceled ana sent to this office as directed in the said sec¬ 
tion/ 1 

Thereupon the postmaster at Boston, on January 20,1903, sent; 
the complainant the notice set forth in the third paragraph of com¬ 
plainant’s bill. 

Aud this defendant denies that said publications will be excluded 
from the mails as mailable matter of the second class and says that 
on the contrary said publications have never been admitted to thfc 
mails as mailable matter of the second class, but that the applica* 
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tiou for such admission was, upon due consideration as aforesaid, 
rejected, and the said publications refused admission to the second 
class of mailable matter. 

The defendant further says that the said publications, as evidenced 
by the copy thereof submitted to the Third Assistant Postmaster, 
General with the application for admission, as well as evidenced by 
the copy annexed as an exhibit to tiie bill of complaint herein, is 
not a “ newspaper or other periodical publication ” within the intent 
and meaniug of section 10 of the act of March 3,1879, chap- 
7 ter 180. Defendant further says that the said publication 
falls within the third class into which mailable matter is 
divided by section 7 of the said act, namely : “ Third. Miscellaneous 
printed matter,” and that it has the characteristics of such mail 
matter of |the third class as designated by sections 17 of the said 
act, namely: “Books, transient newspapers and periodicals, circu¬ 
lars aud other matter wholly in print (not included in sectiou 12) 
proof sheets, corrected proof sheets aud manuscript copy accom¬ 
panying the same.” 

The defendant further says that the said publication has the 
characteristics of third-class mail matter aforesaid in that it is 
a book, to wit: a collection of sheet music by a single composer 
prefaced by notes and criticisms upon the work of such composer; 
that in respect of the matter purporting to be literary contained in 
said publication, it is, in substance and effect, a series of notes illus¬ 
trative of the music aforesaid, or a monograph upon the life and 
work of said composer; that such matter therein contained has not 
the characteristics of currency or miscellany common to“ newspapers 
and other periodical publications; ” that it relates to a single subject 
and to a single individual, and that it is introductory and prefatory 
to the main aud substantial contents of said publication, namely : 
sheet music. The defendant further says that such matter purport¬ 
ing to be literary is not matter of the second class such as is con¬ 
tained in “ newspapers and other periodical publications,” but is mat¬ 
ter of the third class such as is contained in “ books ” or “ transient 
periodicals” and is not distinguishable therefrom. With respect to 
the main contents of the said book, namely: sheet music, the de¬ 
fendant says that sheet music is matter of the third class, being 
“other matter wholly in print” within the intent aud meaning of 
section 17 of the act of March 3, 1879. 

The defendant says that so far from being a “ periodical publica¬ 
tion” of the second class, the publication published under the title 
41 Masters in Music” is a series of distinct monthly monographs; 
that each monthly publication has for its subject a distinct composer 
of music; that each publication is complete in itself and is a reprint 
of a collection of sheet music by the particular composer with which 
such publication is concerned ; that such publications have no true 
relation or connection one with another, but that they are designed 
to follow one another monthly in such manner as to form a wholly 

disconnected and varied succession of distinct collections of sheet 

' - < 
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music, prefaced by explanatory, biographical, critical, and biblio¬ 
graphical comment; that the only connection between the succes¬ 
sive publications consists in the fact that over the name of the 
particular composer with which such publication is concerned are 
printed the words “Masters in Music. A Monthly Magazine,” and 
that such publications are numbered successively. That in con¬ 
firmation of the foregoing statement the defendant refers to the 
January number of said publication, the whole of which is con¬ 
cerned with the composer Mozart, and upon the cover of which over 
the name “ Mozart ” appear the words “ Masters in Music. A 
Monthly Magazine,” and to the fact that in said copy of January 
there appears an announcement as follows : 

8 “Masters in Music. 

The second, February, issue of Masters in Music will have for its 
subject 

Chopin. 

' Contents. * 

A portrait of Chopin: From the medallion by Bovy. 

A life of Chopin: Based upon the most authentic accounts. 

The art of Chopin: Brief extracts giving a summary of what the 
most eminent critics consider the essentials of his genius. 

Musical Selections. 

I. Nocturne in F-ininor.Opus 55, No. 1 

II. Prelude in D-flat. No. 15 

III. Etude in G-flat. * The Butterfly \ 

IV. Scherzo and largo from the sonata in B-minor Opus 58 

V. Waltz in D-flat .Opus 64, No. 1 

VI. Two mazurkas .... Opus 17, Nos. 1 and 3 

VII. Polonaise in A-major . . * The Military Polonaise’ 

Editorial notes will accompany the above selections, suggesting 
the interpretations. 

Price, twenty cents. 

Bates & Guild Co., 42 Chauncy street, Boston.” 

% 

Defendant further denies that the term “ magazine ” upon the 
cover of said publication is a true designation of its contents, and 
avers that the said publication is not a magazine in any seuse of the 
word, but is a book, or part of a book, iu support of which state¬ 
ment defendant respectfully refers to a copy filed with the bill as an 
exhibit, by an inspection whereof it will appear that no designation 
of the publication as- a magazine, no date of issue, and no serial 
number appear therein from the first page to the last page of the 

2—1608a 
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same, but stripped of its cover no mark or sign or designation of 
such publication as a periodical appears thereon. 

Ana the defendant respectfully craves leave to refer, as a part of 
this answer, to the copy of said publication annexed as an exhibit 
to the bill herein, and submits that the true character and nature 
of the said publication will appear by an inspection thereof to be 
that of mail matter of the third class. 

The defendant further says that although each of said publications 
relates to the subject of music, namely : a certain composer thereof 
of sufficient distinction to be designated a master or classic, it never¬ 
theless is not devoted to “ the arts” within the intent and meaning 
of the act of March 3,1879, for the reason.that it is not a continuing, 
permanent “ periodical publication ” within the accepted and statu¬ 
tory meaning of that term, the contents of which are devoted to the 
arts and have the characteristics of miscellany and currency 
9 such as denote periodical publications' and magazines in 
general, but that, save in the sense that the subject matter of 
such publication is the art of music, wherein it differs in no sense or 
particular from any other collection of sheet music or of any other 
book relating to music, the said publication does not comply with 
the statutory requirements of sections 10 and 14 of the act of March 
3,1879. 

And the defendant is further informed and believes, and so be¬ 
lieving avers, that said publications and the series of the same are 
not designed as a magazine devoted to the subject of music, but as a 
series ot Separate and independent works, each upon a different 
composer, largely for the purpose of affording a series of texts for 
instruction in and the study of music, and that each ot said texts, 
in respect both of the sheet music therein contained and of the bio¬ 
graphical, critical and bibliographical comment is complete in 
itself; and the defendant further says that the publications published 
under the title “ Masters in Music” are not a “ periodical publi cation ” 
but a series or library of publications! 

IV. 

For answer to paragraph four, the defendant respectfully refers 
to the preceding answer to paragraph three. He is not informed 
and can neither admit nor deny that the refusal to transmit said 
publications as mailable matter of the second class will cause the 
complainant great pecuniary loss and damage, but so far as this de¬ 
fendant is informed such refusal would result merely in the pay¬ 
ment by complainant of the third-class rate of postage upon such 
publications if the complainant transmits the same through the 
mails of the United States. 

V. 

The defendant can neither admit nor deny the allegations of the 
fifth paragraph, but submits that if the complainant is under exist¬ 
ing contracts to supply 80,000 copies of these publications, it is under 
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contracts to supply the same to persons other than the designated 
subscribers thereof. 

VI. 

The defendant denies that the action of the Postmaster General in 
refusing to admit these publications to the second class of mailable* 
matter is a reversal of, or contrary to, the practice sanctioned by 
him and his predecessors in office in regard to publications similar 
in character; but the defendant further submits that the admission 
and transmission of mailable matter under the terms prescribed by 
the statutes is a continuous administrative act, the performance of 
which is devolved by law upon this defendant as Postmaster General 
for the time being, and in the performance of this duty he is in no 
wise bound or controlled by the action of his predecessors, nor does 
the admission and transmission by one Postmaster General of mail- 
able matter of a certain description at the second class or any other 
particular rates constitute any obligation whatever upon the 
10 United States or its officers thereafter to admit publications 
similar in character to the same rate. 

The defendant denies that the complainant has any right to have 
said publications transported in the mails as mailable matter of the 
second class, but he is unable to admit or deny that if said supposed 
right exists it exceeds in value the sum of five thousand dollars. 

Answering generally to the whole bill, the defendant says, that, 
as Postmaster General of the United States, he is charged by law 
with the duty of superintending generally the business of the Post 
Office Department and of executing all laws relative to the postal 
service. That among his duties is that of classifying the mail matter 
offered for transmission through the United States mail and distribut¬ 
ing the same into the respective classes created and designated by 
Cougress; in course of which classification it becomes incumbent 
upon him to investigate and ascertain whether matter offered for 
transmission as second-class matter does or does not comply with 
the conditions upon which the law permits publications to be ad¬ 
mitted to the second-class rates; that such investigation, exercised 
by this defendant as the head of an executive department in the 
ordinary discharge of his duties, requires an inquiry into facts, an 
examination of evidence and an interpretation of law; and that 
in the case of the publication hereinbefore mentioned, after an in¬ 
quiry into the facts relevant and material to the inquiry, an exami¬ 
nation of evidence and a construction of the law and application 
thereof to the facts, the defendant found and determined that said 
publications now offered for transmission, not having the statutory 
characteristics of second-class matter, but on the contrary the char¬ 
acteristics of third-class matter, and not fulfilling the conditions es¬ 
tablished by law for second-class matter, were not entitled to admis¬ 
sion to the mails at the second-class rate, and the application for 
that rate of postage was therefore denied; which said finding, de¬ 
termination and decision involved the exercise of judgment and 
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discretion on the part of this defendant, and the Third Assistant 
Postmaster General acting in that behalf, and for that reason, as de¬ 
fendant respectfully submits, is not subject to be reviewed by this 
honorable court. 

Defendant is further advised, and so believing avers, that the 
privilege of having publications, which comply with the conditions 
of secoud-class matter as defined in the act of March 3,1879, trans¬ 
mitted at the second-class rate is not a property right ; and that 
whether publications do so comply with such conditions is a matter 
wholly within the competence and jurisdiction of the Postmaster 
General, and the determination of which is within the judgment 
and discretion of the Postmaster General for the time being. 

And the defendant respectfully submits that complainant in and 
by its said bill and the matters and things set forth therein does not 
make or state such a case as would entitle the complainant to the 
relief thereby prayed; aud as to so much of the said bill as prays 
an injunction against the enforcement by this defendant of 
11 his decision that the said publications are not entitled to 
transmission at second-class rates, this defendant submits that 
it is against the course and practice and not within the jurisdiction 
of this court to interfere with, review or afford relief against the de¬ 
cision and action of the head of an executive department in a mat¬ 
ter involving the exercise of his judgment ana discretion, or to 
require the Postmaster General, as an executive officer, to perform 
a supposed duty in the admission of mailable matter by an injunc¬ 
tion forbidding him to refuse to perform said duty, in which respect 
the defendant respectfully submits that the complainant has a plain, 
adequate and complete remedy at law by a writ of mandamus. 

And defendant hopes he will have the same benefit of these de¬ 
fences as if he had formally demurred to the said bill upon the 
ground thereof. And having fully answered, the defendant praya 
to be hence dismissed with his reasonable costs. 

H. C. PAYNE, 
Postmaster General. 

MORGAN H. BEACH, 

HENRY H. GLASSIE, 

Solicitors for the Defendant . 


District of Columbia, ss ; 

% 

Henry C. Payne, Postmaster General, beiug first duly sworn, de¬ 
poses and says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof, and the matters and things 
therein set forth he knows to be true, save those stated upon infor¬ 
mation and belief, which he believes to be true. 

H. C. PAYNE, 
Postmaster GeneraL 
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Subscribed and sworn to before me this twenty-fourth day of Feb¬ 
ruary, A. D. 1903. 

[Seal of Thomas E. Roach, Notary Public, District of Columbia.] 

THOS. E. ROACH, 

Notary Public . 

Replication. 

Filed March 10, 1903. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company ) 

vs. >In Equity. No. 23722. 

Henry C. Payne, Postmaster General, j 

The complainant joins issue upon the answer of the defendant and 
will submit the cause nu bill and answer. 

HOLMES CONRAD, 

SoPr for Complainant. 


12 Decree. 

Filed Mar. 10,1903. 

In the Supreme Court of the District of Columbia, 

Bates and Guild Company ) 

vs. >In Equity. No. 23722. 

Henry C. Payne, Postmaster General. ) 

This cause coming on to be heard on the bill and the exhibits 
filed’ therewith on the answer of the defendant and on the papers 
filed in the cause, and on the proceedings had therein, was argued 
by counsel. In consideration thereof it is this 10th da.y of March, 
1903, adjudged, ordered and decreed. 

(1.) That the complainant. The Bates and Guild Company, is en¬ 
titled to have its publication, entitled “ Masters in Music” entered, 
received and transmitted through the mails as mailable matter of 
the second class, as defined by the act of Congress approved March 
3,1879. 

(2.), That the defendant The Postmaster General, be and he hereby 
is perpetually restrained from denying to the complainant the. re* 
ceipt, entry and transmission through the mails, of its publication 
entitled •* Masters in Music ” as mailable matter of the second class, 
as defined by the act of Congress, approved March 3,1879 and also 
from refusing to receive said publication and transmit the same 
through the mails as mailable matter of the second class, as defined 
aforesaid. 
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(3.) That the complainant do recover of the defendant his costs 
incurred in this suit, and may have execution therefor as at law. 

A. B. HAGNER, 

Asso. Justice. 

m 

And the defendant in open court by direction of the Post Office 
Department and acting under that direction, prays an appeal to the 
Court of Appeals which is hereby allowed. 

A. B. HAGNER. 

Stipulation. 

Filed Mar. 20,1903. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Co. 
vs. 

Payne, Postmaster-General. 

* 

It is stipulated by and between counsel for the respective parties 
that the exhibits filed with the bill in this cause may be certified 
by the court to the Court of Appeals with the transcript of the 
record in lieu of a copy thereof and that in the Court of Appeals, 
the printing of such exhibit shall be dispensed with and the same 
used at the hearing and inspected and examined by the Court of 
Appeals as a part of the record on appeal. 

HOLMES CONRAD, 

Solicitor for Complainants. 

MORGAN H. BEACH, 

HENRY H. GLASSIE, 

Solicitors for Defendant . 

13 Opinion of Justice Hapncr. 

Filed Mar. 20,1903. 

In the Supreme Court of the District of Columbia. 

Bates <fe Guild Company ) 

vs. VNo. 23722. In Equity. 

Henry C. Payne, Postmaster-General. I 

Opinion by Mr. Justice Hagno % . 

The bill in this case was filed the 27th of January, 1903. It a!-, 
leges that the complainant company were publishers of books and 
periodicals in Boston prior to January, 1903, and as such are engaged 


j-Eq. No. 2372. 
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in issuing a series of periodical publications described as u Masters 
in Music; ” the first of which was issued in January. And the bill 
proceeds to allege compliance by the complainants with the various 
formal requirements of the act of 1879 authorizing the issue to the 
Gompauv of a certificate of entry admitting its publications to the 
rates of second class postage. 

That after issuing said first number, the company applied for 
such certificate to the postmaster at Boston, who approved of the 
application: but on the 20th day of Januar}', 1903, complainants 
received from said postmaster a copy of a letter from the Third 
Assistant Postmaster-General informing them that admission of the 
publication in question to the second class of mail matter was denied 
for the reason that the publication has, under the statute, the char¬ 
acteristics of third class mail matter, and not of second class mat¬ 
ter—that it is composed mainly of sheet music. 

They charge that the exclusion of their said publication as second 
class matter will entail great pecuniary Joss upon them, as they 
are liable to furnish 80,000 copies of the publication at a price 
based upon the postage rates of second class matter. They charge 
that such refusal is a reversal of, and contrary to the practice sanc¬ 
tioned by defendant and his predecessors, and that the company 
would sustain great pecuniary loss if their publications are thus ex¬ 
cluded from the second class of mail matter. Wherefore they pray 
they may be declared entitled to have their said publications so ad¬ 
mitted to the mails as mailable matter of the second class; and that 
an injunction may be granted restraining the Postmaster-General 
from enforcing his denial of entry, and requiring him to transmit 
the said publications as mailable matter of the second class, and for 
further relief. 

The answer of the Postmaster-General, after various formal ad¬ 
missions of fact, declares he is unable to determine whether complain¬ 
ants publication fulfils the various reeuirements of the act of Con¬ 
gress applicable to second class matter, which he proceeds specifi¬ 
cally to recite, inasmuch as only one number of the publication has 
yet been issued. 

He admits that about January 5,1903, complainant company, by 
one of its officers, applied to the Boston post office to have said pub- . 
lication admitted to second class rates, and recites the various state¬ 
ments contained in the application, alleging the compliance of the 
company with the various prerequisite requirements of the statute; 
that the Third Assistant Postmaster-General, who was charged with 
the duty to decide whether publications are entitled to transmission 
at second class rates made such examination and became, and still is, 
of the opinion and judgment that the publication so offered was not 
so entitled for the reasons stated in the bill and in the letter therein 
set forth. 

Further answering lie says the said publication is not a newspaper 
or other periodical publication, but falls within the third class of 
mailable matter, inasmuch as it is a book, being a collection of sheet 
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music by a single composer, prefaced by notes and criticisms, as lie 
proceeds to explain at length ; and that no date of issue^ or serial 
number appeal’s upon it anywhere. Denying his present decision 
is a reversal of the present practice of himself and his predecessors, 
he insists his action with respect to the subject in band is a contin¬ 
uous administrative act, involving the exercise of judgment 
14 and discretion, and, therefore, as Postmaster-General, he is 
not bound by the action of his predecessors, and his present 
action is not subject to be reviewed by this court. 

So far as the pleadiugs in this case present the question of the 
jurisdiction of this court to examine into the legulity and the cor¬ 
rectness of the decision of the PostmasterGeneral as to the proper 
construction of the statute of 1879; and as to the further question, 
whether bis decision and determination that the publication referred 
to in the pleadings is uot entitled to entry as second class mail mat¬ 
ter, I conceive my decision in the case of Houghton, et aL % against 
The Postmaster-General, No. 23,842, equity, just delivered, is con¬ 
clusive upou me in this. Of course, the facts are naturally different 
in the cases, but the principle upon which I discussed the facts in the 
first case leads me to precisely the same conclusion in the present. 
There are two questions presented in the present proceedings which 
were not raised iu the former. 

The first is, that as only one number of the “ Masters in Music ” 
had been issued when the application of the complainant company 
was made and refused, no certificate can now be issued as it is im¬ 
possible to say whether at least three more numbers would be issued 
within the year. If this contention were to be sustained, it would 
be impossible ever to start such a publication as second class mutter, 
for the four numbers could not be admitted to that class without a 
previous order allowing it, aud as no such order could be passed until 
the four numbers had been issued ; thus nothing ever could be done 
by way of inaugurating it, a new enterprise of this character. 

More reliance seemed to be placed on the contention that the com¬ 
plainant had mistaken its remedy, and should have applied to a 
court of law for a writ of mandamus. That the wx*it of injunction 
in equity and of mandamus at law are somewhat correlative is con¬ 
ceded. The difference between the circumstances of cases justifying 
the appeal to the one form of remedy rather than the other, are well 
stated in 92 U. S., 531, Board of Liquidation vs. McComb. 

That case came before the Supreme Court ou an appeal from a 
decree in equity of the circuit court of the United States for the dis¬ 
trict of Louisiana, granting an injunction at the suit of a bondholder 
against the board of liquidation of that State. The Supreme Court 
first examined the facts of the case, and decided the complainant was 
entitled to relief of the nature claimed. As he had invoked and ob¬ 
tained a decree for an injunction, naturally the losing party insisted 
the remedy should have been sought by a mandamus, and supported 
its contention by the usual arguments. Mr. Justice Bradley, ap¬ 
proaching that branch of the case, disposed of the objection as fol* 




fcATfes ANb OOiLb C6. 


It 


n But is has been well settled that, when a plain official duty, re¬ 
quiring no exercise of discretion, is to be performed, and perform¬ 
ance is refused, any person who will sustain personal injury by such 
refusal may have a mandamus to compel its performance; and when 
such duty is threatened to be violated by some positive official act, 
any person who will sustain personal injury thereby, for which 
15 adequate compensation can not be had at law, may have an 
injunction to prevent it. In such cases the writs of manda¬ 
mus and injunction are somewhat correlative to each other.” 

It is true the distinctions pointed out in the opinion of Mr. Justice 
Bradley have not always been observed by counsel, nor, apparently 
by some of the courts, though it may be that careless reports have 
failed to point out the differentiating facts. Justice Bradley’s lan¬ 
guage is almost reproduced by Justice Peckham in the School of 
Magnetic Healing case, 157 U. S., 110, to which I referred in the pre¬ 
vious case, which was an application for an injunction. The court 
there said: 

“ In other words, irreparable injury will be done to these complain¬ 
ants by the mistaken act of the Postmaster-General in directing the 
defendant to retain and refuse to deliver letters addressed to them. 
The Postmaster-General’s order, being the result of a mistaken view 
of the law, could not operate as a defense to this action on the part 
of the defendant, though it might justify his obedience thereto until 
some action of the court. In such a case as the one before us, there 
is no adequate remedy at law, the injunction to prohibit the further 
withholding of the mail from complainants being the only remedy 
at all adequate to the full relief to which the complainants are en¬ 
titled.” 

As counsel for the defendant cited a Maryland case upon this 
point, I will refer to another. Legg and others vs. The Mayor, etc. 
of Annapolis, 42 Md. 225. The legislature of Maryland in 1874, 
passed an act authorizing the governor to appoint three police 
commissioners to whom was to be committed the power practically, 
to supersede the corporate government and control the city. The’ 
corporate authorities, insisting the act was not legally passed, its 
adoption having been procured by fraud, attempted to frustrate the 
scheme, by suing out a mandamus to compel the so-called commis¬ 
sioners to abstain from interfering with the city government in any 
way. The circuit court ordered the writ. In the court of appeals 
the other contentions of the corporation were practically sustained, 
but it was further objected the proper remedy was not by mandamus 
at law, but by injunction in equity. On pages 225-6 Judge Alvey 
in discussing this point, used the following lauguage, which I shall 
cite at length, as it may aid in removing the confusion into which 
counsel sometimes fall in considering the points of distinction be¬ 
tween these 14 somewhat correlative remedies: ” 

44 8. The next and last question is, whether the petition of the 
appellees presented a case proper for the issue of a mandamus; and 
this question is important to be decided, as upon its decision depends 
3—1608a 
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whether the case shall be remanded, or be dismissed, without further 
proceeding. 

According to the allegations of the petition in this case, the ap¬ 
pellees are in office exercising all the duties and functions thereof, 
and the appellants, though appointed to the new office created by 
the statute of 1874, chapter 421, have not entered upon the duties of 
that office, aud have in no manner interfered with* the np- 

16 pellees in the exercise of the office they hold. The appel¬ 
lants are not charged with withholding anything that per¬ 
tains to the office of the appellees, not even with exercising powers 
and privileges that are in conflict with those exercised by the latter. 
It is alleged that the appellants have been appointed by the gov¬ 
ernor under the act of 1874, as police commissioners, and that, as the 
appellees are informed, they have accepted the appointment, or in¬ 
tend to accept the same, * and undoubtedly propose and design, unless 
restrained from so doing, to exercise all aud singular the powers 
pretended to be conferred on them as a board of police commis¬ 
sioners, by said pretended law.” The petition then proceeds to to 
pray that a writ of mandamus may issue to the appellants, * com¬ 
manding them, and each of them, to surcease and desist from exer¬ 
cising, or assuming to exercise, in any manner, any power or author¬ 
ity or jurisdiction under the said pretended act, by the appointment 
of any police or otherwise; and further commanding them, and 
each of them, to abstain from interfering, or attempting to interfere, 
with the police department established by your petitioners, under 
their said charter and ordinances, and from hindering, obstructing, 
resisting or opposing, the executive officers of said city, in the exer¬ 
cise of their lawful powers, and in the discharge of their official 
duties/ 

This is the usual prayer for an injunction, in a bill in equity, to 
restrain an unlawful interference with rights; but we are not aware 
of any precedent for the use of the writ of mandamus to accomplish 
such a purpose. Mandamus is a writ commanding the performance 
of some act or duty, therein specified, in the performance of which 
the applicant for the writ is interested, or by the non-performance 
of which he is aggrieved or injured. Reg. vs. Bishop of Chichester , # 
Ell. & Ell., 209. But as simply a preventive remedy it has never 
been used, so far as we have been able to discover. The nature of 
the writ, and the end for which it was framed, direct upon what 
occasion, it should be used. It was introduced to prevent disorder 
from a failure of justice, and defect of police. Its use is therefore 
confined to those occasions where the law and good government 
there ought to be one. 6 Bac. Abr ., Tit. Hand., 418. But there can 
be no want of remedy for any illegal or improper interference with 
the exercise of the powers and duties legally pertaiuing to the office 
of the appellees.” 

“ In the case of Ray v. Peach, 2 Salk, 572; a dissenting minister 
being qualified to preach under the toleration act, and being ille¬ 
gally couvicted for the exercise of his right, and supposing he would 
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be farther prevented from exercising his right to preach, except at 
his peril of abiding a| conviction therefor, applied for a mandamus 
.to be permitted to preach, but the writ was denied and the court 
held, “That a mandamus is always to do some act in execution of 
law ; whereas the writ, if issued in that case, could be in the nature 
of a writ de non molestando. And in accordance with this Ch. Baron 
Comyns, in his Dig. Tit. Maud. (/>) lays it down as settled that a 
mandamus does not lie to prevent a molestation against the law. 
Tapp, on Mand., 189,190. 

17 “ Taking this to be an established principle upon the sub¬ 

ject, there is no proper case stated in the petition of the ap¬ 
pellees to justify the issuing of the writ. The application was 
fouuded entirely upon an apprehension that the appellees might be 
disturbed or molested in the exercise of some of the functions and 
powers that have heretofore belouged and may still pertain to their 
office. To grant the writ in such case, would be simply making it a 
substitute for an injunction. 

“ We think the petition ought to be dismissed, and we shall there¬ 
fore reverse the order appealed from, and dismiss the petition with 
costs to the appellants.” 

Objection is also made to the application because it asks for a 
mandatory injunction to require the Postmaster-General to transmit 
the publication as second class mailable matter. A prayer for an 
unauthorized form of relief in connection with others which are 
appropriate, is not necessarily fatal to the application, since the court 
may grant such relief as is proper although it may refuse the uu- 
• tenable prayer. It may be well, however, to consider whether there 
is ground for the contention that it would be improper to order an 
injunction in a mandatory, as well as in the usual form. The fa¬ 
miliar law as laid down in the text-books, is thus stated by High on 
Injunctions, vol. l,sec. 2: 

“Injunctions are known as mandatory or preventive, according as 
they command defendant to do or to refrain from doing a particular 
thing. While the jurisdiction of equity by way of mandatory in¬ 
junction is rarely exercised, aud while its existence has ever beeu 
questioned, it is nevertheless too firmly established to admit of doubt. 
Mandatory injunctions are seldom allowed before a final hearing, 
though they may be granted on interlocutory applications. And 
while a court of equity is always reluctant to grant a mandatory 
injunction upon an interlocutory application and before final hear¬ 
ing, it may yet do so in an extreme case when the right is clearly 
established and the invasion of the right results in serious injury. 
And when there is a wilful and unlawful invasion of plaintiffs right, 
against his protest and remonstrance, the injury being a continuing 
one, a mandatory injunction may be granted in the first instance. 
It is to be observed, however, that courts of equity rarely interfere 
to command the doing of a positive act, but the same result is ob¬ 
tained by framing the injunction in an iudirect form and prohibit¬ 
ing the defendant from doing the reverse of what he is desired to do. 




* 

20 


GEORGE B. CORTEL YOU, POSTMASTER GENERAL, VS. 


* 

Even then the jurisdiction is exercised with extreme caution, and is 
confined to cases where the courts of law are unable to afford ade¬ 
quate redress, or where the injury can not be compensated in dam¬ 
ages. And in determining whether to grant relief by way of man¬ 
datory injunction courts of equity will take into consideration the 
relative convenience and inconvenience which would result to the 
parties from granting or withholding the relief, and will be governed 
accordingly.” 

Skc. 358. Where proceedings have been instituted in a court of 
equity to establish the title to real estate, and a decree has 
18 been rendered that defendant make a conveyance vesting the 
legal title in complainant, neglect to execute such decredwill 
warrant a mandatory injunction to deliver possession. In such 
case equity proceeds upon the principle that its decree, not having 
been complied with, operates as a conveyance, and the right being suf¬ 
ficiently established an injunction is a proper remedy for its enforce¬ 
ment; otherwise complainant might be compelled to resort to pro¬ 
ceedings in ejectment to obtain the possession to which he is 
already entitled by the decree, and thus be greatly delayed and em¬ 
barrassed. 

Id. § 358. 


“ An injunction is the appropriate remedy to protect a railway 
company in laying its track over lands which have been properly 
condemned, by restraining mill owners from keeping the water in 
their mill dam at such an unusual height as to flood complainant’s 
track and to prevent its operations. And such an injunction, com¬ 
manding the mill owners to refrain from raising the water beyond 
a specified height, is not regarded as a mandatory injunction.” 

Id. § 646. 


* * * “And where the lessee of a mine had worked into com¬ 

plainant’s premises and extracted a large quantity of ore therefrom, 
a mandatory injuncting was granted requiring defendant to permit 
complainant to inspect the mine for the purpose of determining the 
extent of the injury.” 

• Id. § 737. 


* * * “So where party-walls are required by law to be of 

solid brick or stone, without openings, the erection by a lot owner 
of a party-wall containing windows constitutes such a nuisance as 
comes within the restraining powers of equity, and it will be en¬ 
joined. And in the case of nuisance to a dwelling-house, the in¬ 
junction will be made mandatory if the circumstances of the case 
require it.” 

See also Nailor v. Corcoran, 6 Mackey, 580. 

“ One who has purchased personal property at a sale under exe¬ 
cution, which is afterward proved to belong to a person other that* 



BATES AND GUILD CO. 2t 

the judgment debtor, who recovers it by due course of law, is not 
entitled to an injunction to restrain proceedings upon his bond given 
for the purchase monev.” 

Id. § 80. 

“ In cases where relief by injunction is sought to prevent a dep¬ 
rivation of ancient rights, the question for determination is usually 
as to the degree of deprivation. And where a substantial injury 
is shown to result from the proposed erection and the darkening of 
plaintiff’s lights, a court of equity may properly interfere. The test 
to be applied is, whether plaintiff’s house is, by the obstruction 
which he seeks to enjoin, rendered in a substantial degree less fit 
for purposes of occupation than before. In other words, the diminu¬ 
tion of light must be a substantial diminution, or one which renders 
plaintiff’s house substantially less comfortable. This being shown, 
equity may interfere, even to the extent of making its injunction 
mandatory by directing the restoration of matters to the condition 
in which they were before defendant’s erection was begun. And in 
the case of obstruction to ancient lights a mandatory injunction has 
been allowed, even before the hearing. But where it is shown that 
the obstruction which it is sought to enjoin is such as to interfere 
with the ordinary occupations of life, an injunction will be withheld, 
the real question to be determined being whether the light is so ob¬ 
structed as to cause material inconvenience to the occupants of life. 
And when plaintiffs fails to show any substantial damage as likely 
to result to themselves, the relief will be withheld. 

Id. § 860. 

Id. 2 High, §§ 1150,1158 and 1331. 

Upon a full consideration of the authorities, and upon the justice 
of the cases, I see no reason why the injunction should not issue in 
a mandatory form and I shall so order. 

A. B. HAGNER, 

Asso. Justice. 
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Mandate. 

Filed June 6, 1904. 


United States of America, 8 $; 

The President of the United States of America to the hon- 
[sEAL.j orable the justices of the supreme court of the District 
of Columbia, Greeting: 

Whereas, lately in the supreme court of the District of Columbia, 
before you, or some of you. in a cause between Bates and Guild 
Company, complainant, and Henry C. Payne, Postmaster General, 
defendant, Equity No. 23,722, wherein the decree of the said supreme 
court entered in said cause on the 10th day of March, A. D. 1903, is 
iu the following words, viz: 
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This cause coming on to be heard on the bill, and the exhibits 
filed therewith on the answer of the defendant and on the papers 
filed in the cause, and on the proceedings had therein, was argued 
by counsel. In consideration thereof it is this 10th day of March, 
1903, adjudged, ordered and decreed, 

(1.) That the complainant, The Bates and Guild Company, is en¬ 
titled to have its publication, entitled “ Masters in Music” entered, 
received and transmitted through the mails as mailable matter of 
the second class, as defined by the act of Congress approved March 

3.1879. 

(2.) That the defendant, The Postmaster General be, and he hereby 
is perpetually restrained from denying to the complainant the 

20 receipt, entry and transmission through the mails, of its pub¬ 
lication entitled “ Masters in Music” as mailable matter of 

the second class, as defined b\ r the act of Congress, approved March 

3.1879, and also from refusing to receive said publication and trans¬ 
mit the same through the mails as mailable matter of the second 
class, as defined aforesaid. 

(3.) That the complainant do recover of the defendant his costs 
incurred in this suit, and may have execution therefor as at law. 

A. B. HAGNEE, 

As 80 . Justice. 

as l>y the inspection of the transcript of the record of the said su¬ 
preme court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at large ap¬ 
pears. 

And whereas, in the term of April, in the year of our Lord one 
thousand nine hundred and three, the said cause came on to be 
heard before the said Court of Appeals on the said transcript of rec¬ 
ord, aud was argued by counsel: 

On consideration whereof, it is now here ordered, adjudged and 
decreed by this court that the decree of the said supreme court in 
this cause be, and the same is herebj', reversed with costs; and that 
the said defendant recover against the said complainant Bates and 
Guild Company thirty-five dollars and ten cents for his costs herein 
expended and have execution therefor. 

21 And it is further ordered that this cause be, and the same 
is hereby remanded to the said Supreme Court with direc¬ 
tions to dismiss the bill. 

June 5,1903. 

And whereas said cause was removed to the Supreme Court of 
the United States by virtue of an appeal taken by the complainant, 
agreeably to the act of Congress in such case made and provided; 
and whereas at the October term, A. D. t 1903 of the said Supreme 
Court of the United States the following decree was entered, viz: 

“ It is now here ordered, adjudged, and decreed by this court that 
the decree of the said Court of Appeals iu this cause be, and the 
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Srttiie is hereby, affirmed with costs; and that the said appellant, 
Henry C. Payne, Postmaster General, recover against the said ap- r : 
pellee for his costs herein expended and have execution therefor. 
April 11,1904.” 

as by the inspection of the mandate of the said Supreme Court of 
the United States fully and at large appears. 

You, therefore are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and decree of this court, as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Richard H. Alvev, Chief Justice of said 
Court of Appeals, the 6th. day of June, in the year of our Lord one* 
thousand nine hundred and four. 1 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 


Costs of Defendant . 

Clerk... . 

Printing record. 


$9.60 

25.5.0 


$35.10 


22 Ordei' Making George B. Cortelyou Defendant. 

Filed March 27,1905. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company | 

vs. V Equity. No. 23722. 

Hknky C. Payne, Postmaster General, j 

Upon consideration of the suggestion of the death of the defend¬ 
ant herein, and the motion .that George B. Cortelyou present Post¬ 
master General be substituted as defendant in this cause, it is, this 
27th day of March, nineteeu hundred and five, by the court ordered 
that George B. Cortelyou, Postmaster General of the United States,, 
be and he is hereby substituted as defendant in this cause, and tliat 
the same be maintained by and against him. ’ ] 

THOS. H. ANDERSON, Justice. * 
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23 . Motion for Entry of Dewee, &c. 

« 

Filed March 28,1905. 

Ia the Supreme Court of the District of Columbia. 

Bates and Guild Company ) 

vs. > Equity. No. 23722. 

Henry C. Payne, Postmaster General. I 

Now comes the defendant and moves the court to enter a decree 
on the mandate of the Court of Appeals filed herein, and to dismiss 
the bill, dissolve the injunction and ascertain the damages suffered 
by the defendant by reason of the suing out thereof. 

HENRY H. GLASSIE, 

Sol'r for Def'd't. 

To the Hon. Holmes Conrad, William S. Hall and Leigh Robinson, 

Gentlemen :—Take notice that I have this day calendared the 
foregoing motion to be heard on Friday, March 31st, 1895, at ten 
o’clock, a. m., by the equity court to which it may be assigned. 

HENRY H. GLASSIE, 

Sol'r for Def'd't. 


24 Decree on Mandate , &c .. 

Filed July 7,1905. 

In the Supreme Court of the Disirict of Columbia. 

Bates and Guild Company 
vs. 

George B. Cortklyou, Postmaster-General. 

This cause came on to be further considered upon the motion to 
enter a decree upon the mandate of the Court of Appeals, filed 
herein on June 6,1904 (which is here produced to the court), and 
for a reference to ascertain the damages suffered by the defendant 
by reason of the wrongful suing out of the injunction herein, and 
was argued by counsel; whereupon, it is this 7th day of July, 1905, 
by the court adjudged, ordered and decreed that the decree herein¬ 
before entered on March 10,1903, be and the same, in obedience to 
said mandate, is hereby reversed and set aside ; that the bill of the 
aforesaid complainant be and the same is hereby dismissed with costs 
adjudged in the Supreme Court of the United States, the Court of 
Appeals, and in this court, and that the injunction heretofore granted 
be and the same is hereby dissolved. 


} 


Equity. No. 23722. 
Doc. 53. 
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And the court, upon consideration of the bill and answer and 
stipulation herein, is of the opinion that the complainant and the 
surety ou the injunction undertaking given in this cause are not, as 
a matter of law, liable in damages thereon, and also that the de¬ 
fendant is not entitled to recover damages resulting from the injunction 
requiring him to receive the publications of the complain- 
25 ant and transmit same through the mail as mailable matter 
of the second-class, and it is further adjudged, ordered and 
decreed that the motion for the ascertainment of damages upon such 
undertaking be and the same is hereby overruled and denied, and- 
the injunction undertaking aforesaid be and the same is hereby can¬ 
celled and annulled. 

THOS. H. ANDERSON, Justice. 

And the defendant, in open court, by direction of the Post Office 
Department, and acting under that direction, prays an appeal to the 
Court of Appeals from so much of the foregoing decree as denies the 
motion for the ascertainment of damages and cancels and' annuls 1 
the injunction undertaking herein, which is hereby allowed. 

THOS. H. ANDERSON, Justice. 


Order Extending Time for Filing Transcript . 

Filed July 7,1905. 

In the Supreme Court of the District of Columbia. 

Bates <fc Guild Co., Complainant,) 

vs. >No. 23722. Eq. Doc. 53. 

Gko. B. Coktklyou, Defendant. \ 

On application of the defendant’s counsel, the complainant com 
senting thereto, it is, this 7th day of July, 1905, ordered, that the 
time for filing the transcript)herein in the Court of Appeals, be and 
the same is hereby extended to the first Tuesday of October, 1905. 

THOS. H. ANDERSON, Justice. 

HOLMES CONRAD, 

Att'y for CompVt. 
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26 GEORGE B. CORTELYOU, ETC., VS. BATES AND GUILD CO. 


26 Direction to Clerk for Preparation of Record, 

Filed August 21, 1905. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company 1 

vs, > Equity. No. 23722. 

George B. Cortelyou, Postmaster General.) 

The clerk of the court, in making up the record on appeal in this 
cause will include: (1) Bill of complaint and restraining order ; (2) 
answer of the defendant; (3) replication; (4) decree of March 10, 
1903; (5) mandate of the court of appeals; (6) order substituting 
George B. Cortelyou as defendant; (7) motion for decree on mandate 
and ascertainment of damages; (8) injunction undertaking; (9) final 
decree on mandate; (II) such other papers as are required by the 
rules of the Court of Appeals. 

HENRY H. GLASSIE, 

Counsel for Defendant 

I cousent 

WM. S. HALL, 

Counsel for Complainants, 


27 Supreme Court of the District of Columbia. 


United Staues op America, 
District of Columbia , 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 26, 
inclusive, to be a true and correct transcript of the record, as per di¬ 
rections of counsel herein filed, copy of which is madepartof this trans¬ 
cript in cause No. 23,722 in equity, wherein Bates and Guild Company 
is complainant, and George B. Cortelyou, Postmaster General, is de¬ 
fendant, as the same remains upon the files and of record in said 
court. 

In testimony whereof, I hereuuto sub- 
Seal Supreme Court of scribe my name and affix the seal of said 
the District of Colum- court, at the city of Washington, in said 
bia. district, this 12th day of September, A. D. 

1905. 

JOHN R. YOUNG, Clerk, 

» ! 
Endorsed ou cover: District of Columbia supreme court. No. 
1608. George B. Cortelyou, Postmaster General, appellaut, vs. Bates 
aud Guild Company. Court of Appeals, District of Columbia. Filed 
Sep. 15,1905. Henry W. Hodges, clerk. 


ADDITION TO RECORD PER STIPULATION OP 

COUNSEL. 


COURT OF APPEALS OF THE DISTRICT OF COLUMBIA. 

OCTOBKU TERM. 1005. 

No. 1608. 


GEORGE B. CORTELYOU, POSTMASTER GENERAL, 

APPELLANT, 

vs. 

BATES AND GUILD COMPANY. 


FILED OCTOBER 24, 1905. 


Court of Appeals, District of Columbia. 


George B. Cortelyou, Postmaster General, Appellant,) 

vs. >No. 1608. 

Bates and Guild Company. 1 

In order to complete the record by the addition of papers inad¬ 
vertently omitted by the clerk of the supreme court of the District 
of Columbia, it is hereby stipulated by and between counsel for the 
respective parties, that there shall be added to the transcript of rec¬ 
ord in this court and printed as a part of the record, the injunction 
undertaking given by the complainants herein and the stipulation 
as to damages filed in the court below. 

HOLMES CONRAD, 

Of Counsel for App’lee. 
HENRY H. GLASSIE, 

Counsel for Appellant . 



General^ vs. 
record;*}' 
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2 No. 1608. Court of Appeals. Cortelyou, Postmaster 
ates aud Guild Co. Stipulation as to addition to 
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Injunction Undertaking, 

Filed February 12,1903. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. ; 


The Bates <& Guild Company, Complainant, ^ 

vs. 

Henry C. Payne, Postmaster General of the 
United States, Defendant, 


(No.23722, Equity 
Docket 53. 


The Bates <fc Guild Company, the complainant, and American 
Surety Company of New York, sureties, hereby undertake to make 
good to the defendant all damages by him suffered or sustained by 
reason of wrongfully and inequitably suing out the injunction in 
the above-entitled cause, and stipulate that the damages may be as¬ 
certained in such manner as the justice shall direct, and that on 
dissolving the injunction, he may give judgment thereon against 
the principal and sureties for said damages in the decree itself dis¬ 
solving the injunction. 

BATES & GUILD CO. 

DAWES E. FURNESS, Pres't. 

AMERICAN SURETY COMPANY OF 
NEW YORK. 

By JNO. S. LOUD, Resident Vice-President . 

WllllPQQ • 

HARRY E. COLLINS. 

Attest: 

[seal.] MILTON DAMMANN, * 

. Resident Assistant Secretary . 

Approved : 12 Feb’y 1903. 

A. B. HAGNER, Justice. 


Stipulation as to Damages for Postage . 

Filed July 7,1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Bates and Guild Company 1 

vs. > Equity. No. 23722. 

George B. Cortelyou, Postmaster General. I 

It is hereby stipulated and agreed by aud between the counsel for 
the complainants herein and the American Surety Company of New 
York, on the one part, and the counsel for the defendant herein on* 

v*; 


the other part, that the following is a true and accurate statement 
of the number of pounds of Masters in Music mailed at Boston, Mas¬ 
sachusetts) the postage due thereon at the third class rate, the pos¬ 
tage paid thereon at the pound or second class rate, and the differ¬ 
ence between the postage at the pound and third class rates, to wit, 
$2349.83, between the date of the filing of the injunction herein and 
June 16, 1904, when such mailings at the second class rate were dis¬ 
continued, and during the period in which the Postmaster General 
was restrained from refusing to transport said publication at the 
second class rate and from charging the third class rate thereon, 
to wit: 


C. D. 70801. 

0 

Mailings of “ Masters in Music,’ 7 Boston, Mass. 


Quarter ended— 

Number 
of pounds 
mailed.' 

Postage 
at third- 
class rate. 

Postage 
at pound 
rate. 

Difference 
between 
postage at 
pound and 
3rd class 
rate. 

Mar. 31/OS. 

June 30/03. 

Sep. 30/03 . 

Dec. 31/03. 

Mar. 31/04. 

June 7 / 04 (partial quarter). 

5410 

6404 

6736 

7077 

3897 

4045 

$432.80 

512.32 

538.88 

566.16 

311.76 

323.60 

$54.10 

64.04 

67.36 

70.77 

38.97 

40.45 

$387.70 

448.28 

471.52 

495.39 

272.79 

283.15 

33569 

$2,685.32 

$335.69 

$2349.83 


And it is further stipulated and agreed that such amount may be 
taken as equivalent to all intents and purposes to a finding of fact 
of the auditor to the same effect upon a reference to ascertain what 
damages, if any, were suffered by the defendant by reason of wrong 
fully and inequitably suing out of the injunction herein, the ques¬ 
tion whether such damages should be recovered [as a matter of 
law]* being reserved for the determination of the court. 

Five printed words stricken out. 

HENRY H. GLASSIE, 
Solicitor for the Defendant 
HOLMES CONARD, 

Of Counsel for Compl’ts. 


[* Words enclosed in brackets erased in copy.] 











Supreme Court of the District of Columbian 

U*rcTKD States of America, [ , 

District of Columbia , j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, do hereby certify that the foregoing are true copies of the 
injunction undertaking and stipulation as to damages for postage, 
filed and of record in cause entitled The Bates and Guild Company, 
complainant, vs. George C. Cortelyou, Postmaster General of the 
United States, defendant, equity No. 23,722; the same being inad¬ 
vertently omitted from the transcript of record heretofore transmit¬ 
ted lo the Court of Appeals of the District of Columbia. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 24" day of October, A. D. 1905. 

JOHN R. YOUNG, Clerk. 

* * 

[Endorsed;] No. 1608. George B.Cortelyou, Postmaster General, 
appellant, vs. Bates and Guild Company. Addition to record per 
stipulation of counsel. Court of Appeals, District of Columbia. 
Filed Oct. 24, 1905. Heury W. Hodges, clerk. 
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October Term, 1905. 


Ofokuf 11 (’oktklyou, Postmaster-] 

r, 

Uf.XRY O. UoriMITON FT AL. 


No. 1607 


(O'.UKCF 11 (’okTFFYOr, PosT.M ASTKK- 

r. 

I 1 \TF> ANT) (IriLD (\>M 1 WNY. 


No. 1608. 


r>IMKF von TIIK A1MM3LLANT. 


HENRY H. GLASSIE, 

Sj <t I'H i . I .'S'shi itl in I In Athn'nt ;j-( i< in rul. 










In the Court of Appeals of the District of Columbia. 


October Term, 1905. 


George B. Cortelyou, Postmaster- 
General, appellant, 
v. 

Henry 0. Houghton et al. 


No. 1607. 


J 


George B. Cortelyou, Postmaster- ) 
General, appellant, 
v. 

Bates and Guild Company. 


No. 1608. 


BRIEF FOR THE APPELLANT. 


STATEMENT OF THE CASE. 

Each of these cases is an appeal from so much of a 
decree as denies, upon the dismissal of a bill and the 
dissolution of an injunction, a motion for the ascertain¬ 
ment of damages under the injunction undertaking 
and annuls the undertaking itself. 

Each case originated in a bill filed against the Post¬ 
master-General to compel him to enter and transmit 
publications of the complainant as second-class mail 
matter by means of an injunction restraining him from 
refusing to transmit them at that rate. 
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In the Houghton case, the publication, the “ River¬ 
side Literature Series,” had been (improperly as it 
turns out) transported for some years at the second- 
class rate. 

On May 5, 1902, after due hearing in the Post-Office 
Department, the complainants were notified that there¬ 
after their publication would be excluded from the 
second-class rate, which is 1 cent per pound, and 
would be charged at the the third-class rate, which is 
1 cent for each 2 ounces or fraction thereof. On May 
22, 1902, at the request of complainants, the date of 
such exclusion was extended to May 31. On that date, 
instead of complying with the order, the complainants 
filed a bill for an injunction to restrain the exclusion, 
and a restraining order in accordance with the prayer 
of the bill was issued, upon the complainants giving an 
undertaking, as required by Equity Rule 42. 

On March 10, 1903, the case came on to be heard 
upon bill and answer, and the injunction was made per¬ 
petual. An appeal was taken to this court, which, on 
June 5, 1903, reversed the decree appealed from and 
remanded the cause to the court below, with direction 
to dismiss the bill. (22 App. D. C., 234, 250.) From 
the decree of this court the complainants appealed to 
the Supreme Court of the United States, aild a bond 
was allowed to act as a supersedeas and a continuance 
of the injunction pending appeal. 

On April 11, 1904, the decree of the Court of Ap¬ 
peals was affirmed by the Supreme Court; (194 U. S., 
88), whereupon this court issued its mandate in accord- 
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ance with its decree reversing the original decree of the 
court below and directing that court to dismiss the bill. 
(Rec., 23, 24.) From the filing of that mandate the 
complainants began for the first time to pay the third- 
class rate. 

. * 

The present Postmaster-General, being substituted 
for the former Postmaster-General, moved the court 
below to enter a decree upon the mandate of this court 
and to dismiss the bill, dissolve the injunction, and 
ascertain the damages suffered by the defendant by 
reason of the suing out thereof. (Rec., 25.) 

From May 31, 1902, the date of the injunction, to 
June 16, 1904, the date when the complainants, upon 
the issuance of the mandate of this court, began to pay ' 
the third-class rate, the mailings of the u Riverside 
Literature Series” at Boston, Mass., amounted to 98,298 
pounds, the postage paid thereon at the second-class 
rate to $982.88, the postage due thereon at the third- 
class rate to $7,863.84. The difference between the 
postage at the second-class rate and at the third-class 
rate, which, but for the injunction, would have been 
charged during the period in which the Postmaster- 
General was restrained, amounted therefore to $6,880.86. 
The complainants having admitted the correctness of 
this statement of the*-mailings and the postage due 
thereon, a stipulation was made that the account might 
be taken as equivalent to all intents and purposes to a 
finding of fact of the Auditor to the same effect upon a 
reference to ascertain the damages suffered by the de¬ 
fendant, the question whether such damages should be 
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recovered being reserved for the determination of the 
court. (Add. Rec., 30, 31.) 

The court below, however, although it entered a 
decree reversing and setting aside its original decree, 
and dismissed the bill and dissolved the injunction, 
held nevertheless that the complainants and the surety 
on the injunction undertaking were not, as matter of 
law, liable in damages thereon, and accordingly de¬ 
nied the motion for the ascertainment of damages and 
canceled and annulled the injunction undertaking. 
(Rec., 26.) From that portion of the decree the de¬ 
fendant now appeals to this court. 

In the Bates and Guild case the publication in ques¬ 
tion had never been admitted to the second-class rate 
by the Post-Office Department. An original applica¬ 
tion for the purpose having been adversely decided 
upon by the Postmaster-General, this bill was brought 
to compel him by mandatory injunction to accept it at 
that rate. A similar undertaking was given as in the 
Houghton case. This case was heard with that cajse 
in the court below, in this court, and in the Supreme 
Court of the United States, with the same result in each 
court. During the period in which the Postmaster- 
General was restrained, the mailings of the publication 
in the Bates and Guild case amounted to 33,569 pounds, 
on which the postage paid at the second-class rate was 
S335.G9, and the postage at the third-class rate was 
$2,685.52. The difference, therefore, between the 
postage actually paid and the postage which, but for 
the injunction, would have been paid, is $2,319.83. 
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result was the necessary and inevitable consequence of 
the granting of the injunction. More than that. It is 
admitted that it was the result actually intended. The 
declared object of the bill in each case was to prevent 
the Postmaster-General from charging the higher post¬ 
age rate and to compel the transmission of the com- 
♦ 

plainants’ publication at the lower postage rate. In 
other words, the .very purpose of the suit was to pre¬ 
vent the collection of the difference between the two 
rates. What the complainants gained by their injunc¬ 
tion was the nonpayment of that difference, and what 
the Postmaster-General lost by the injunction was the 
collection of that difference. It would in fact be diffi¬ 
cult, if not impossible, to conceive any case of injunc¬ 
tion in which the damages suffered could be more 
direct, immediate, and inevitable than the loss of the 
difference in postage in these cases. 

To reimburse the Postmaster-General out of the in¬ 
junction undertaking the money thus actually taken 
from him by the injunction would seem but a natural 
and necessary consequence of the decree dissolving 
that injunction. 

This substantial and obviously equitable result the 
complainants seek to avoid by means of three highly 
technical objections: (1) That the damages claimed 
were not suffered by the defendant or his predecessor, 
in whose favor the undertaking ran, but by the United 
States, which was no party to the proceedings. (2) 
That the undertaking having been furnished for the 
preliminary injunction, related exclusively to it, and 
13087—05-2 
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can not be made to answer the damages, because the 
temporary injunction terminated with and was super¬ 
seded by the decree which made it permanent. (3) 
That because the complainants’ bill was dismissed as 
not having any foundation in law, and not upon any 
disputed question of fact, it can not properly be said 
to have been wrongfully and iuequitably sued out. 

In the Houghton case there is & fourth objection 
made upon the supposed equitable ground that the 
complainants having been unlawfully permitted by 
the Post-Office Department for a long time to get the 
benefit of mailing their publications at the lower rate 
♦ ought not to be required to make good the postage at 
the higher rate, while they were endeavoring to get a 
court to reverse the Department’s order fixing the law¬ 
ful rate. This supposed equitable consideration does 
not exist in the Bates and Guild case. There the publi¬ 
cation was a new one, never admitted to the second- 
class rate, and put into that rate only by the operation 
of the injunction itself. The decision of these cases, 
therefore, is thrown back upon the three objections in 
point of law mentioned above, which are thus squarely 
presented for consideration. 

As to these it may be remarked, in limine , that the 
third did not receive the assent of the court below, 
being in manifest conflict with Dodge v. Cohen (14 

t 

App., D. C., 582). The second we conceive to be 
equally in conflict with that case. The first we shall 
endeavor to show is a mere jnggle wherein for pur¬ 
poses of relief the defendant is treated in one capacity 
and in another capacity for the purpose of indemnity. 


FIRST POINT. 


The complainants sued the defendant in' Itis capacity as 
collector of the postage upon the complainants 9 publi¬ 
cations. In that capacity they enjoined and indemnified 
him. He is clearly entitled to be made good for what 
he lost in the same capacity. 

The complainants brought their bills against the 

Postinaster-General, because as Postmaster-General it 

was his duty and right to collect the lawful postage 

upon their publications. The relief sought against him 

% 

was that he should be prevented from collecting the 
higher rate of postage and restricted to the collection 
of the lower rate of postage. The court granted that 
relief, but upon the condition that the complainants 
should make good the consequence of it. The only 
consequence which did, which could, or which was 
intended to flow from it was to prevent the Postmaster- 
General from collecting the difference in postage. 

Why, then, should not the defendant, acting in the 
same capacity in which he was sued, and in which he 
was enjoined, be entitled to recover from the complain¬ 
ants what he lost and what they gained by reason of 
the injunction? The only answer which the appellees 
can pretend to make is that although the defendant 
was prevented from collecting the postage, the postage 
is not his private property, but ultimately goes to the 
United States, and the doctrine upon which they seek 
to justify this extraordinary gap between the Post¬ 
master-General enjoined and the Postmaster-General 
indemnified is the doctrine of Belknap v. Schild (161 
U. S., 10) and the cases following it. 
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But tlfe least consideration will show that the doc¬ 
trine of Belknap v. Schild has simply no application. 

That doctrine is the perfectly settled one that “no 
suit can be maintained against the United States or 
against their property in any court without the express 
authority of Congress ” The Belknap case was a suit 
brought by a patentee in which, upon the ground of 
infringement, he sought to enjoin the use of a caisson , 
gate in the Mare Island Navy-Yard, and to compel the 
gate itself to be destroyed or delivered up. The gate 
was the property of the United States and was in its 
possession, the officers sued having mere charge or 
custody of it, and the United States was not a party to 
the suit. 

The point actually decided in that case was that, in 
a suit against officers of the United States, to which, 
however, the United States is not a party, the court 
will not assume jurisdiction to destroy, remove, or in¬ 
terfere by injunction with the use of physical objects, 
which happen to be in the custody of such officers, but 
are actually the property of the United States held and 
used by it for the public benefit. And the ground of 
the decision, as succinctly restated in the subsequent 
and quite recent case of the International Postal Supply 
Company v. Bruce , is— 

The proposition, which was made the turn¬ 
ing point in the case, that the court could not 
interfere with an object of property, unless it 
had before it the person entitled to the thing; 
and this proposition was held to extend to an 
injunction against the use of the thing, as well 
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as to a destruction of it, or a removal of the 
part which infringed. ( International Postal Sup¬ 
ply Company v. Bruce , 194 U. S, 601, 605.) 

In this latter case, as in Belknap’s, the United States 
had u a property or right in rem in the machines, which, 
though less extensive than absolute ownership, has the 
incident of the right to use them while it lasts. This 
right can not be interfered with behind its back, and 
as it can not be made a party this suit, like that of 
Belknap v. Schilcl , must fail.” (194 U. S., ,606.) 

But in the case at. bar we are not dealing with the 
property or the property rights of the United States. 
There is no question whether the court will assume 
jurisdiction over things in which the United States has 
some right in rem. Th§re is no question about juris¬ 
diction at all. On the contrary, the court has already, 
upon principles settled since Mark ary v. Madison and 
Kendall v. Stokes , assumed jurisdiction and exercised it. 
The defendant in his capacity as collector and ad¬ 
ministrator of the postal revenue, was about to charge 
a certain rate, which the complainants said was con¬ 
trary to a plain law, and the court, in the exercise of 
its undoubted jurisdiction to prevent such a violation 
of law, stopped him from charging that rate, requiring 
at the same time that the complainants should under¬ 
take to make good the consequences should their com¬ 
plaint turn out to be groundless. The complaint has 
turned out to be groundless. The rate which the Post¬ 
master-General was about to charge is solemnly de¬ 
cided to be the true and lawful rate. The undertaking 
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upon which the complainants secured the stoppage of 
the action was an undertaking to the court, given in 
order that the court might do justice between the par¬ 
ties, if, for any reason, the court eventually should 
come to the conclusion that the injunction, which has 
been granted, ought not to have been granted. The 
court has reached the conclusion that the injunction 
granted ought not to have been granted, and the de¬ 
fendant asks merely that the complainants shall restore 
what they have received upon the strength of that 
undertaking. The United States, as a legal entity, has 

nothing to do with it. It will not do for the complain- 

♦ 

ants themselves to drag the United States into the case 

for the purpose of saying to the defendant: “This 

money is not your money. It is the money of the 

United States. Therefore, although,we have prevented 

you from getting it, we will not return it to you, 

because ultimately it must £0 to the United States.” 

A short answer to this is that the money is not the 

•/ 

money of the United States until after it is paid 
to the defendant, and that it is the duty of the com- 
plainants to pay it to the defendant, and not their 
business what becomes of it after they have performed 
that duty. A simple illustration will suffice to demon¬ 
strate this. Suppose that instead of requiring a bond 
or undertaking, the court, as it might well have 
done, had required the complainants to deposit in the 
registry of the court money sufficient to cover the 
• higher rate, could the complainants dispute the power 
of the court to turn over that money to the defendant 
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Postmaster-General upon the plea that when paid over- 
it would go eventually, not to him, but to the United 
States? 

This argument, if it proved anything, would prove 
too much. It would prove that not only the court 
below, but this court and the Supreme Court of the 
United States committed palpable and inexcusable 
error in assuming jurisdiction of this case at all—a 
case which (it is said) showed upon its face that it was 
against the United States. For the open and avowed 
object of the suit was to restrain the collection of post¬ 
age, and if the payment of that postage can not now 
be required, because of the interest of the United 
States, then, for the same reason, its collection could 
never have been enjoined. 

The fallacy which underlies appellees’ entire argu¬ 
ment is obvious. It is a fallacy of equivocation. It 
consists in assuming that although the relief they 
sought was in law against the defendant, the legal effect 
of that relief was against the United States; that while 
the injunction ran against the Postmaster-General, its 
legal operation was against the United States. And 
the extraordinary but inevitable consequence of that 
fallacy is that.the less the right in the complainants, 
the more irreparable the injury they inflict. For the 
less founded the complainants’ case, as being an im¬ 
proper interference with the Postmaster-General in his 
administrative functions, the more surely, when that 
interference is seen to be improper, must the Post¬ 
master-General fail to get back what that interference 
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has taken from him. To such straits do clients some¬ 
time drive counsel when their proceeding* unexpect¬ 
edly reacts upon the pocket-nerve. 

Once we are rid of the fallacy, however, the way is 
plain enough. These suits were and are against the 
Postmaster-General. They lay against him under the 
settled doctrine of the Supreme Court by reason of 
his power and duty to charge and collect postage un¬ 
der the laws of Congress. But for the fact that he was 
vested with that very power and duty, they never could 
have been brought at all. 

The injunctions were not precluded irom lying by 
the circumstances that after he had performed that 
duty the proceeds went into the postal revenues of the 
United States. Neither can that circumstance now 
enable the complainants to escape the consequences 
of their injunctions. 

Having been interfered'with in his postage-charging 
capacity and prevented, improperly, as it turns out, 
from making the true charge, the Postinaster-General 
asks simply that it may be made good out of the com¬ 
plainants’ undertaking in the same capacity in which 
he was interfered with. 

II. Such an eminently reasonable and equitable 
claim this court could deny oulv with reluctance and 
upon the compulsion of some clear and positive rule of 
law. But there is no such principle or rule of law. 
Every settled rule, principle, and analogy is the other 
way. 
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A man may always be Indemnified in the eapaeity in 

which he i§ damnified. 

Whoever beard it asserted that a receiver, trustee, 
administrator, or agent, against whom an injunction 
is issued in his representative capacity, could not be 
indemnified in that capacity, or that he could not 
recover upon the indemnity simply because in the 



bill for injunction was brought by Spain against one 
Wetmore with others as the custodian or trustee 
of a fund held by him subject to the claims of. one 
Hill and others, to which the complainants as¬ 
serted a superior equity. Wetmore was enjoined 
from dealing with the fund and indemnity bonds given, 
to which he, but not Hill, was a party. Spain’s bill 
was dismissed. Thereupon a bill was brought against 
him and his sureties by the executors of Wetmore, “To 
enforce in favor of Hill's estate the liability for damages 
13087—05-3 
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arising under the injunction bond, and, if need be, to 
marshal the assets. The executors of Wetmore claimed 
nothing except in trust for the benefit of Hill’s estate.” 
(15 Wall., 227.) 

In overruling the objection that the sureties on the 
bond given to Wetmore could not be made liable for 
the injuries done Hill’s estate, the court said: 
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Here the Postmaster-General is in precisely the 
same situation as Wet more’s executors. Although he 
has no personal pecuniary interest in the fund affected 
by the injunctions, he is the person to whom its collec¬ 
tion and superintendence are lodged by law. It is as 
the person having such control and superintendence 
that the complainants enjoin him. As against the com¬ 
plainants, so far as the legal relations between the com¬ 
plainants and the defendant are concerned, he has the 
legal title to the fund and is entitled to be made good 
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for any diminution which they have caused in it. He 
is entitled to be made good for the very purpose that 
he may himself turn it over intact. 

The same principle is illustrated in the case of 
Andrews v. Glenville Woolen Company (50 N. Y., 282). 
Judgments were recovered in the name of the Grlen- 
ville Woolen Company by persons claiming the right 
to use the name of that company for the purpose. 
The injunction restrained the defendant company 
.from enforcing the judgments. Complainant gave 
the usual undertaking. At final hearing the bill was 
dismissed. On the reference to ascertain .damages 
the complainant objected that the defendant company, 
having no interest in the result, had sustained no 


IV. Having reaped the benefit of their un¬ 
dertaking BY WAY OF POSTAGE, THE COMPLAINANTS 
ARE ESTOPPED FROM DISPUTING THE OBLIGATION TO 
REFUND WHAT THEY HAVE THUS RECEIVED. 

Even if the legal situation were not as clear as it is, 
it would not lie in the mouth of the complainants to 
say that the undertaking was not given to cover the 
very benefit which they have obtained from it. Upon 
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the postal revenues. These revenues, which are by 

no menus derived from postage alone, are collected 

« 

under his direction and supervision by the postmasters 
and other agents of the service. So much of the 
revenues as are not paid out for salaries and other au¬ 
thorized expenditures directly by the postmasters col¬ 
lecting them, or by those specially designated as 
disbursing officers, are deposited either in depository 
post-offices, in designated depositories, or in the Treas¬ 
ury under the direction of the Postmaster-General. 

R. S. U. S., secs. 407, 3641, 3861, 3862; 

Act July 5, 1884, 1 Supp. R. S., 467; P. L, 
& R., 113, 116, 117, 120, 383; • 

Act Jan. 22, 1894, 2 Supp. R. S., 166. 


Sheffield v. Robinson 30 N. V. S., 799, 800. 
Goodwin v. Bund, 102 N. Y., 224, 227. 
Underhill v. Spencer, 25 Ivans., 72, 73. 


This is so even 


when the court taking the bond is 


wholly without jurisdiction and the bond consequently 


void. 

Robertson v. Smith , supra . 
Daniel v. Tearney , supra. 


BEST COPY AVAILABLE 

* 

front tho original bound volume 



I 


21 

V. Some support for the contention that the com¬ 
plainants may escape the consequence of their under¬ 
takings is looked for in the cases which announce the 
rule that at common law, in the absence of legislation, 
actions against executive officers are * regarded as per¬ 
sonal and the writ as if directed to the person tempo¬ 
rarily occupying the office and not to the office itself. 

United States v. Butterworth , 169 U. S., 605. 

Warner Valley Stock Company v. Smith , 165 
U. S., 28. 

That this is the common law rule is of course con¬ 
ceded. But to the argument which in these cases is 
sought to be drawn from it, there are two plain 
answers: 

(1) Assuming the common-law rule to remain un¬ 
altered, it clearly makes no difference upon the ques¬ 
tion of indemnifying an officer restrained in respect of 
his official duty that the \Vrit is directed to him per¬ 
sonally. That does not deprive him of his right to be 
indemnified in respect of the same matter as to which 
he is restrained. In order to indemnify him it is by 
no means necessary that the writ should be directed 
against the office. A suit against an agent is directed 
against the person and not against the office, and the 
person is clearly liable for disobedience to the writ. 
But such an agent or trustee may, nevertheless, be 
indemnified to the whole extent of the injury he suf¬ 
fers in that capacity. 

Oelrichs v. Spain , 15 Wall., 211, 229. 

Andrews v. Glenville Woollen Company , 50 
N. Y., 282. 
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The writ of mandamus or injunction goes to secure 
the performance of a duty resting upon the person, but 
that does not make the duty any less an official duty, 
which rests upon the person only by virtue of his 
office. If his hand is stayed in support of that official 
duty, he may in like measure be made whole in 
respect of that official duty and be placed in a position 
to perform it as completely as if he had not been 
stayed. Being indemnified in the same manner that 
he is restrained it is of no consequence that, after the 
duty is performed, he may be answerable over. 

(2) But the common-law rule has been altered by 
statute and the action is no longer strictly personal. 

In pursuance of the suggestions made in 18*8 by 
the Supreme Court in United States v. Btiiterworth (169 
U. S., 600, 605) and by this court in Roberts v. Valen 
tine (13 App., 47) as to the desirability of legislation 
to cure the inconvenience of the anomalous common- * 
law rule, Congress in the following year passed the 
act of February 8, 1899, chapter 121. • 

That no suit, action, or other proceeding 
lawfully commenced by or against the head 
of any Department or Bureau or other officer 
of the United States in his official capacity, 
or in relation to the discharge of his official 
duties, shall abate by reason of his death, 
or the expiration of his term of office, or his 
retirement, or resignation, or removal from 
office, but, in such event, the court, on motion 
or supplemental petition filed, at any time 
within twelve months thereafter, showing a neces- 
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sity for the survival thereof to obtain a settle¬ 
ment of the questions involved, may allow the 
same to be maintained by or against his suc¬ 
cessor in office, and the court may make such 
order as shall be equitable for the payment of 

costs. (30 Stat. L., 822; 2 Supp. R. S., p. 940.) 

¥ 

Observe that the act speaks of the suits as brought 
against the officer in his official capacity, and provides 
that they shall not abate by reason of his separation 
from office , but may be maintained against his successor 
in office. 

How absurd then to contend in a suit brought 
against Henry C. Payne, Postmaster-General, for the 
purpose of controlling the duties of the office of Post¬ 
master-General, whether occupied by him or not, in 
which suit a bond of indemnity is given the defendant, 
that the only damages thereby indemnified against 
are those suffered by Henry C. Payne in his personal 
and private capacity, in which capacity he is not sued, 
at all. , 

That the complainants recognized the proceeding' 
to be against the defendant in his official capacity until 
it became necessary to devise a theory to escape their 
obligation is conclusively demonstrated by two facts in 
the record: 

(1) That they accepted an answer by the Acting 
Postmaster-General, a person not named in the writ. 
(Houghton, Rec., p. 11.) 

(2) That the decree they took was a decree against the 
Postmaster-General by that designation alone, and not 
against any person: “ That the defendant, the Postmas- 
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ter-General, be, and he hereby is, perpetually restrained.” 
(Houghton, Rec., p. 15; Bates and Guild, Rec., p. 13.) 

And the Supreme Court in its opinion everywhere 
treats the case as a bill in equity filed u against the 
Postmaster-General.” (.Houghton v. Payne , 194 U. S., 
89.) 

VI. In leaving this branch of the case it should be 
observed, since the complainants seem to place great 
reliance upon the views expressed in certain other 
cases by the late Mr. Justice Bradley of the Supreme 
Court of the District, that it is a mistake to say that 
the question herein involved was ever passed upon b} r ‘ 
him. On the contrary, he disclaimed any intention so 
to do: 

“ I DO NOT THINK,” he Said, “ THAT IT IS THE PROV¬ 
INCE OF THE COURT AT THE PRESENT TIME TO CON¬ 
STRUE THE FORCE OR EFFECT OF SUCH AN UNDERTAK¬ 
ING” (p. 38). 

The question before him was a motion made ex 
ahundantia cauteke , to require a special bond to protect 
the United States. Mr. Justice Bradley thought that 
would be formally indemnifying one not a party to 
the record. In discussing it lie undoubtedly expressed 
views as to the collection of postage at variance 
with those advanced by the appellants here, but 
in view of his disclaimer of any intention to construe 
the undertaking, those expressions were clearly obiter, 
in addition to being of no authority in this appellate 
tribunal. What lie decided was “That the only 
requirement the court should now make would be that 
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an undertaking be filed in each case as the rule con¬ 
templates,” adding, as stated above, that it was not the 
province of the court to construe its force or effect. 

SECOND POINT. 

Damages should be assessed for the entire period during 
whieh the injunction remained in force, for so long as 
the injiinetion remained in operation the undertaking 
remained in foree as a means of indemnity. 

The second objection made by appellees is that the 
undertaking having been furnished for the preliminary 
injunction related exclusively to it and not to the per¬ 
manent injunction, and can not be made to answer for 
damages because the temporary injunction terminated 
with the issuance of the permanent injunction and was 
superseded by it. From this argument the appellees 
seem to draw two conclusions: 

(1) That the undertaking being superseded by the 
original decree of the court below, no damages at all 
can be assessed upon the mandate of the Court of 
Appeals reversing that decree. 

(2) That no damages can be assessed after the date 
of the original final decree of the court below. 

If the argument leads onlv to the latter conclusion 
these cases must be reversed, for the court declined to 
assess damages for any period whatever and annulled 

the undertaking in toto. 

.¥ 

Both of these contentions lose sight of the control¬ 
ling fact that when the decree continuing the injunc¬ 
tion was reversed bv this court it ceased in law to ex- 
ist. That mandate and the decree upon it operated to 







vacate absolutely tjic (Jecree of t||e etUD'l IwjJow e.ou- 
fimifile injunction. |.f |)ec;H||e i|s if it Intel 
never been, anfj t|ie situafiou is tliU u( tbo 

e-ranfiua' u f tbe invfinunayy injuuytH'U, wUtv-U Utvus 
out to liave been wrongfully and Luct[uita,bly fjri.uited 
and is so adjudged. The defendant is entitled, there- 

T 

lore, to all tlu* difference in postage lust while the in- 
junction was in force. 

It is undoubtedly true, as stated by appelU‘es r that 
an injunction granted upon an IuterhugUory applica¬ 
tion is superseded by the decree made at,, the hearing: 
of the cause. But after reversal the decree really 
made at the hearing of the cause is the decree which 
is made upon the mandate of this court. Otherwise 
von would be giving to a decree reversed the* full 

*0 v 

effect ot a decree unreversed. 

That this is the true principle will be demonstrated 

by reversing the conditions. Suppose that, instead of 

continuing the injunction, .Judge Ilaguer had cultured 

a decree dissolving it and dismissing the bill. This- 

would have carried with it as a necessarv incident the 

•/ 

right to an assessment of damages, But/if such decree 

had been reversed on appeal,. would it not be clear 

that tin* adjudications made by it and the consequent 

right to damages must fall to the ground*, and that; the 

only effective decree in the case be that, made iu Con- 
* 

lbrmitv with the mandate of this court? It i>s for the 
same reason that an action can not be maintained ml 
an injunction Bond until after filial determination of 
the suit, although the'injunction may have been dis¬ 
solved, (dray w Trim* 38 ild.*iolb ].(Jt ).■,). 
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So here the adjudications made by the decree of 
March 10, 1903, fall to the ground. That decree re¬ 
versed becomes as if it had never been. Ve are deal¬ 
ing simply with a preliminary injunction which at final 
hearing is dissolved. 

The vice in appellees’ argument to the contrary con¬ 
sists in ignoring the fact that the suit and the appeal 
are one proceeding. (Garritty v. Chicago , etc ., B. B ., 
22 Ill. App., 404.) 

That case illustrates the principle.' A decree of the 
Circuit Court granting a perpetual injunction was af¬ 
firmed by the Appellate Court, but afterwards reversed 
on appeal by the Supreme Court. It was held, never¬ 
theless, that the Circuit Court should assess damages. 

The objection made by appellees was urged in Dodge 
v. Cohen (14 App., D. A C., 582), and was overruled. 
That was a creditor’s bill seeking an injunction against 
the levying of certain executions as constituting volun¬ 
tary assignments. The bill was filed July 18, 1893, 
and a restraining order issued in the common form 
pntil further order, to be made, if at all, after hearing, 
which was fixed for the 25th day of July, 1893. The 

defendant apswered, and the case came on for hearing, 

* 

and on August 10, 1893, the court passed an order 
restraining and enjoining the marshal from disposing of 
the goods and directing them to be turned over to re¬ 
ceivers, conditioned upon giving an undertaking under 
Equity Rule 42. On March 23, 1897, a final decree 
was passed declaring the judgments and executions 
attacked to be voluntary.. assignments and ordering 
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distribution. From that decree the judgment cred¬ 
itors appealed. The decree of March 23, 1897, was 
reversed here, and upon the going down of the man¬ 
date the cause was referred to the auditor to report 
damages. To Ins report there were two principal 
objections: (1) That the court below could not assess 
damages upon the mandate, but only proceed to dis¬ 
miss the bill. (2) That damages could not be assessed 
from August 10 to the date when the damages should 
be paid, but only to March 23, the date of the final 
hearing. (14 App., at p. 593.) 

This court decided both of these propositions in the 
negative. (1) It held that the thing which determined 
the assessment of damages was the final result of, the 
cause, and the final result was not the decree appealed 
from, but the decree of October 10, 1898, passed after 
the reference in pursuance of the mandate of reversal. 
(14 App., 596.) (2) It also held, laying down the 

principle for which we contend, that “as long as the 
injunction remained in operation, the undertaking 
remained in force as a means of indemnity.” The 
injunction of August 10, 1893, not being dissolved 
by the decree of March 23, 1897, remained in force 
until it was dissolved as an incident of the dismissal of 
the bill under the mandate. The auditor was there¬ 
fore right in giving damages for the period subsequent 
to the original final decree of the court below and 
down to that final decree, which was the result of the 
mandate. (14 App., 597.) 

Inasmuch as counsel for appellees seem to have mis¬ 
apprehended some of the phraseology of the decision 
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This contention failed to receive the assent of the 
court below. The same contention made under sim¬ 
ilar circumstances was also overruled by this court in 
Bodge v. Colien (supra). In that case this court had 
before it the same rule of court and the same form of 
undertaking as in this case. It expressly decided that 
the meaning and effect of the undertaking is that the 
complainant must make good the loss occasioned by 
his injunction whenever he fails to establish the right 
by the claim of which he has obtained the injunction. 

It is contended, however, by the appellants 
that, under the circumstances of the case, the 
sale of the property by the marshal under the 
execution in his hands was not wrongfully and 
inequitably enjoined, and that no damages 
should be assessed as occasioned by the injunc¬ 
tion. But we perceive no merit in this conten¬ 
tion; and clearly there is no substantial justice 
upon which it can be found. If the property 
was illegally and therefore wrongfully taken out 
of the custody of the marshal and placed in the 
hands of receivers for sale whereby great loss was 
occasioned to the execution creditors there can 
be no reason or justice for withholding the dam¬ 
ages that they have sustained by the injunction. 
Otherwise there was no sense or reason in re¬ 
quiring the undertaking to be entered into as a 
condition upon which the injunction was granted. 
XBodge v. Cohen , 14 App., p. 598.) 

Appellees’ error consists in confounding the popular 
with the legal meaning of the terms. 

“ ‘ Maliciously,’ i wrongfully,’ and 1 injure ’ 
are words,” said Lord Justice Bowen, “which 
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have all accurate meanings known to the law, 
and which also have a popular and less precise 
significance* * * * 1 Wrongfully* imports 

* in turn the infringment of some right.” (Mogul 
8. 8 . Co. v. McGregor, L. R, 23, Q. B. D., 598, 
L. R H. L., 1892, App. Cas., 25.) 

So here the term “wrongfully” has simply the 
meaning of “ illegally,” and imports merely that the 
complainants, having sued out an injunction which the 
dismissal of their bill shows they were not entitled to, 
have necessarily infringed that right of defendant the 
exercise of which was inhibited by the injunction. 

The term “inequitable” clearly means “without 
equitable right” to the relief granted. And every in¬ 
junction which upon the same state of facts is dis¬ 
solved, is conclusively shown to have been inequitably 
granted because if the complainant had been equitably 
entitled to the relief it would have been impossible 
that the bill should have been dismissed or his injunc¬ 
tion denied. * And on this point the decree that com¬ 
plainant’s bill must be dismissed is of course conclusive. 

Oelrichs v. Spain, 15 Wall., 211, 228, 229. 

Hopkins v. State , 53 Md., 502, 517. 

Sipe v. Holladay , 62 Ind., 4, 9. 

# 

Our rule 42, framed by Justice Olin, it is well 
known, had its origin in the Thirty-First New York 
Chancery Rule framed by Chancellor Walworth 
(N. Y. Chan. Rules, ed. 1844, p. 40.) 

Chancery Rule 31 was crystallized into law. in New 
York, and has been adopted in New Jersey and other 
States. 
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New York Code Civ. Proc. 1848, sec. 195; 
1852, sec. 222; 1877, sec. 620; 623. 

New Jersey Equity Rule 42; 15 N. J. Eq., 
522. 

\ 

In a well-considered decision in New Jersey upon 
their chancery rule, in answer to the same contention 
that the words u not equitably entitled” meant some¬ 
thing more than a mere lack of right in the complainant 
and permitted an inquiry into the circumstances of his 
fairness, probable cause, and good faith, it was decided 
that the words meant merely an absence of equitable 
right to the relief prayed, and that a decree dismissing 
the bill necessarily decided that the complainant had 
no such equitable right, and operated as a forfeiture of 
the bond. (N. Y. tO L. B. R. R. v. Dennis , 40 N. J. Eq., 
340, 359, 360, 362.) 

It is immaterial whether the injunction was granted 
by mistake of law or upon a misapprehension or mis¬ 
statement of the facts. The defendant is entitled to 
the protection of the undertaking whenever and for 
whatever reason the complainant actually fails on the 
merits. Smith v. Day, the only case to the contrary 
effect cited by appellees, is expressly overruled by 

Griffith v. Blake, L. R., 27 Ch. D., 474, 476, 
477. 

Hunt v. Hunt, 54 L. J. Ch. (N. S.) 289, 290. 

Complainants’ contention would in truth nullify the 
undertaking altogether. It would leave the defendant 
in precisely the same situation as if no undertaking, 
whatever had been given. For the defendant always, 
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independently of any undertaking, could hold the com¬ 
plainant liable for suing out an injunction in bad faith 
and without probable cause. But the whole purpose 
of the modern practice requiring an undertaking is to 
give the defendant something better than that. Its 
object is to prevent the complainant from obtaining, 
by mistake as to the law or a misapprehension 
of the facts, however honest, a benefit at the ex¬ 
pense of the defendant. It proceeds upon the prin¬ 
ciple that the court, as a condition of lending the 
aid of this extraordinary writ, will see that the de¬ 
fendant is to be indemnified and saved harmless from 
the injurious consequences of the injunction should it 
turn out in the end that the right was with the de¬ 
fendant. The complainants’ liability is a new and 
different liability existing by force of the undertaking, 
whereas the appellees would have us believe that it is 
merely the same old liability for bad faith and want of 
probable cause which would exist if there were no 
undertaking at all. 

Russell v. Farley, 105 U. S., 433, 438, 439. 

Cox v. Taylor's Administrator, 10 B. Monroe, 
17, 21, 22. 

Winsloiv v. Mulchay, 35 S. W., 762, 763. 

lY. Y. tC L. B. R. R. v. Dennis, 40 N. J. L., 
340. 
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FOURTH POINT. 

There i« no just cause for relieving the complainants 
from the natural effect of their undertakings. 

We freely concede tlie power of the court to mitigate 
terms imposed as a condition of granting an injunction, 
or to relieve from them altogether, whenever it appears 
that it would be inequitable or oppressive to continue 
them. The very same case, however, which is the main 
authority for the power contains a warning that it is to 
be exercised with caution. (Russell v. Farley , 105 
U. S., 343, at p. 442.) 

While asserting in general terms the power to release 
the pledge or bond required as a condition of granting 
the injunction, the Supreme Court adds for obvious 
reasons that where it is security for a debt or a balance 
of account or other money demand, this would rarely 
he allowable. (105 U. S., 442.) 

Now the security of the undertaking in these cases 
was given precisely to cover a balance of account. It 
had no other purpose or function than to stand as a 
means of indemnity for that loss of postage which the 
injunction was expressly designed to inflict. The sole 
purpose of the bill was to deprive the Postmaster- 
General of the difference between the lower and the 

higher rate and to gain that advantage for the com- 

% 

plainant. Inasmuch as the complainants actually had 
the benefit of that difference from the moment of filing 
their bill it is difficult to see upon what principle of 
equity or justice they should be relieved from the 
obligation of the undertaking upon the strength of 
which they were enabled to gain the benefit. 
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Iii the Bates and Guild case the complainants make 
no pretension to equities which would relieve them 
from the effect of their undertaking. It is only in the 
Houghton case that they insist that they should not 
be held to it, because they had, for a great number of 
years, erroneously been permitted to transmit their 
publications at the lower rate—a singular ground 
upon which to base an equity. The mistake was 
in their favor; they had the benefit of it for years, 
and it put thousands of dollars into their pockets. 
The equities are in truth the other way, and the 
Supreme Court has so decided. In answering* the 
contention of the appellees that the court, upon the 
authority of the United States v. Alabama Railroad 
Company (142 U. S., 615, 621), should adopt the orig¬ 
inal interpretation, and look with disfavor upon the 
change because of the publishers’ supposed equities, 
the Supreme Court said: 

It was said in that case that the construction 
is one which, though inconsistent with the liter¬ 
alism of the act, certainly consorted with the 
equities of the case. Whereas in the case un¬ 
der consideration, if we were to believe the 
statements of counsel, which are not denied, 
the carriage of these publications as second-class 
matter entails annually an enormous loss upon 
the Government and constitutes an odious dis¬ 
crimination between publishers of books and 
publishers of the so-called periodicals. (Hough¬ 
ton v. Payne , 194 U. S., at p. 99.) 


\ 
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Again: 

Some consideration in connection with the 
ratification of these certificates may properly be 
accorded to the great expenses occasioned by 
this interpretation and the discrimination in 
favor of certain publishers and against others, 
to which allusion lias already been made. (Ibid., 
at p. 100.) 

Nobody is trying to take away from the complain¬ 
ants benefits which they received under the old inter¬ 
pretation. As the Supreme Court said: “ Much less is 
any repayment demanded of money paid by the Gov¬ 
ernment under the prior construction.” But the bene¬ 
fits which they secured at our expense, and which we 
claim they should refund to us, were all secured sub¬ 
sequent to the lawful adjudication of the Post-Office 

0 

Department that in the future they were not entitled to 
the lower rate. That adjudication was made after a 
full and impartial hearing and the execution of it had 
been postponed at the complainants’ request until 
May 31,1902. 

With that adjudication in their face the complain¬ 
ants came into court praying an injunction, based 
upon a claimed legal right to the lower, the second- 
class rate. They sought equitable relief as a means 
of securing that supposed legal right and gave an un¬ 
dertaking as the condition of the granting of that re¬ 
lief. It was for them to show that they had the legal 
right on which they relied. But it is solemnly ad¬ 
judged that they have not and never had such legal 
right. 
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Iu seeking to reverse by a wholly collateral proceed¬ 
ing the action of the Postmaster-General, they pre¬ 
sented to the court the question whether their publica¬ 
tion constituted a periodical* and was matter of the 
second class. But this court answered: “We think 

THERE IS BUT ONE REASONABLE ANSWER TO THIS QUES¬ 
TION, AND THAT HAS BEEN GIVEN BY THE POSTMASTER- 

General” (Payne v. Houghton , 22 App. D. C., 234 at 
p. 246.) 

Meanwhile the defendant has been restrained and 
prohibited from exercising his legal right and perform¬ 
ing his legal duty to charge the true rate. The mere 
assertion of a right which had no existence, supported 
by an undertaking to make the assertion good, has put 
into the pockets of the complainants $6,888.86, which 
otherwise would have been collected bv the defendant. 

a* 

And now the complainant would have the under¬ 
taking which made all this possible declared a mere 
nullity. Surely this is a case in which (to use the 
language of an eminent English judge) it would be 
manifestly unjust to disregard and not give effect to 
the undertaking which was the price of the injunction. 

Not only would it be unjust to the defendant, but it 
would work that odious discrimination in favor of cer¬ 
tain publishers as against others alluded to by the 
Supreme Court. 

In Smith v. Payne (22 App. D. C., 463), which was 
decided by this court, upon the authority of 
Houghton v. Payne , as not distinguishable, and was 
argued and decided at the same time with it in the 
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Supreme Court (194 U. S., 104), the complainants, in 
common with the great body of publishers in like 
situation, paid the third-class rate upon their excluded 
publications from the date of the order of exclusion 
and during the entire period in which the Post¬ 
master-General was enjoined in the Houghton case 
upon the strength of the undertaking. It would surely 
be an odious discrimination in favor of the Houghtons 
to nullify their undertaking and permit them to mail 
their publications at one-eighth of the cost actually 
paid during the same period by their rivals and 
competitors. 

If the undertaking is stricken down, there is no 
remedy to recover the postage, for in the absence of 
an undertaking the damages arising from the act of 
the court itself are damnum absque injuria. 

Russell v. Farley , 105 U. S., 433 at p. 438; 

15 Wall., 211. 

Upon the mandatory injunction, so improvidently 

granted in the Bates and Guild case, this court has 

* 

already expressed itself with such vigor that any further 
comment would be superfluous. (See 22 App. D. C., 
452; also 22 App. D. C., 445.) 

There is absolutely no equitable consideration in 
either of these cases which will relieve the com¬ 
plainants from the obligation imposed by their own 
undertakings. No new facts have supervened which 
were not known to the complainants at the time. In 
each case no new developments have occurred which 
would make it unjust to hold them to the conditions 


I 
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upon which they obtained their relief at the outset. In 
each case it was perfectly well known to the com¬ 
plainants that the result of granting the injunction 
would be the very state of things that has happened— 
that the Postmaster-General would be prevented from 
getting the full rate and that they would gain and he 
would lose the difference. The damages which have 

RESULTED ARE NOT ONLY THE NATURAL AND INEVITABLE 
RESULT OF THEIR ACTION, BUT THE RESULT ACTUALLY 
IN THEIR CONTEMPLATION AND WHICH THEY DELIBER¬ 
ATELY INTENDED TO PRODUCE. 

It is respectfully submitted that so much of the de¬ 
crees in each case as is appealed from should be 
reversed, and inasmuch as the amount of damages has 
been agreed upon by stipulation, that a decree should 
be entered in this court for the amount thereof. 

* 

Henry H. Glassie, 

Special Assistant to the Attorney-General. 


♦ 


APPENDIX, EQUITY RULE 42. 

INJUNCTION. % ' 

42. No injunction or restraining order to suspend 
the ordinary business of a bank or a moneyed corpo¬ 
ration, or to compel a defendant to refrain from doing 
any act where the injunction will necessarily produce 
great or irreparable injury to such defendant if the 
claim of the complainant be not sustained, shall be 
allowed, except upon a direct application to the justice 
holding the equity court. 

Except when an injunction is to stay proceedings 
in an ordinary suit at law, or is against a judgment 
debtor who is made a defendant to a creditors 7 bill, 
no injunction or restraining order shall be issued ex¬ 
cept upon the precedent condition that the complain¬ 
ant execute and file in the cause (with surety or 
sureties if deemed necessary by the justice and to be 
approved by him) an undertaking to make good to the 
defendant all damages by him suffered or sustained by 
reason of wrongfully and inequitably suing out the in¬ 
junction and stipulating that the damages may be ascer¬ 
tained in such manner as the justice shall direct , and 
that on dissolving the injunction , he may give judgment 
thereon against the principal and sureties for said dam¬ 
ages in the decree itself dissolving the injunction . 
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JANUARY TERM, 1906. 


No. 160T. 


GEORGE B. CORTELYOU, Postmaster General, 

Appellant, 


vs. 

HENRY 0. HOUGHTON ET AL., Appellees. 

That portion of the decrees of Mr. Justice Anderson from 
which appeal is tukeu to this court contains two findings: 

(1.) A conclusion of law— 

“ That the complainants and the surety on the injuncy 
“ tion undertaking given in this cause are not as matter of 
“ la\i liable in damages thereon.” 

(2.) A judicial finding in the exercise of a judicial dis¬ 
cretion— 

i( That the defendant is not entitled to recover damages 
“ resulting from the injunction.” 

I. 

In the United States courts, where an injunction is granted 
neither law nor equity gives any remedy in damages to the 










defendant, because it is regarded that the injunction flowg 
from the judgment of the court, and not from the plaintiff; 
and where an injunction is granted and afterwards dissolved 
there is no power to award damages unless bond or under¬ 
taking has been, required upon the issue of the injunction. 

Russell vs. Farley, 105 U. S., 433. 

Without a bond no damages can be recovered at all. 
Without a bond for the payment of damages or other obli¬ 
gation of like effect, a party against whom an injunction 
wrongfully issues can recover nothing unless he can make 
out a case of malicious prosecution. It is only by reason of 
the bond and upon the bond he can recover anything. 

Meyers vs. Block, 120 U. S., 206, 211. 

There can bo no claim of malicious prosecution. 

Mr. Justice Hagner, upon final hearing, decided that the 
claim of the plaintiff was well founded and ordered an in¬ 
junction to issue. His decree, though revised, is a complete 
answer to any claim of malicious prosecution. 

Crescent Live Stock Co. vs. Butchers’ Union, 120 U. S., 
141,158. 

When, however, a bond has been given it is matter 

RESTING IN THE JUDICIAL DISCRETION OP THE TRIAL COURT 
WHETHER DAMAGES BE GIVEN THE DEFENDANT ON ACCOUNT 
OF IT. 

“ The question before the court, or at least that which it 
“undertook to determine, was whether, under the circum- 
“ stances of the case, any damages at ail ought to be recov- 
“ ered. Its decision was that none ought to be recovered ; 
11 or, in effect, that the bond ought not to be prosecuted. In 
“ view of what has already been said, we think that the court 
“ had power to decide this question. 

“But the appellants contend that, even if the court had 
( * the power to pass upou the question at all, its decision was 
** erroneous, and ought to be reversed on the merits. On 



3 




“ this point, the judgment of the court approaches so near to 
“an exercise of discretion, that we should require a very 
“clear case to be made in order to induce us to reverse it. 
“ The conduct of the parties and the course of litigation in the 
“ court below pass so directly under the inspection of that 
“ court, as to give it many advantages which no other court 
“ can possess, for forming a correct decision on the question 
“ whether any extra damages should be allowed for the 
“ issuance of the injunction.” 

Russell vs. Farley, 105 U. S,, 433, 446. 

For more than sixteen years previous to the tiling of the 
plaintiffs’ bill the Post-Office Department had acted upon 
the identical construction of the statute for which the plain¬ 
tiffs contended. 

It was to test the validity of a change of this construction 
made by the Department that the bill was brought—a ques¬ 
tion upon which the Supreme Court of the United States 
finally divided, Mr. Justice Harlan and the Chief Justice 
disseuting. 

Houghton vs. Payne, 194 U. S., 88,100. 

During this period of sixteen years prior to the filing of 
the bill, the Post-Office Department, under rulings of suc¬ 
cessive Postmasters General, had received the plaintiffs* pub¬ 
lications at the rates determined by this construction, and. 
the plaintiffs, at (he time of the filing of the bill, relying 
upon this long-continued construction, were under contract 
to supply two millious of these publications at a price based 
upon this construction, and the increase of postage rates 
made by this change of construction will have to be borne 
by the plaintiffs upon all these contracts. 

Six times during this sixteen years, upon changes in the 
period of publication from monthly, semi-monthly, and 
. quarterly, the nature and character of the publication was 
examined by the Post-Office Department, and each time it 
was solemnly determined by the Post-Office Department “ to 
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“ be a publication entitled to admission into the mails at the 
“ pound rate of postage/’ the last certificate being dated Sep¬ 
tember 15, 1900. 

After thus luring the plaintiff into making contracts at a 
price based upon this construction of the statute, it changes 
the construction and indicts upon the plaintiff damages far 
ill excess of the amount of postage from which they have 
been relieved during the pendency of this suit brought to 
test the validity of this, change. 

A very low estimate of the weight of two million copies 
of these publications is 400,000 pounds. 

The loss sustained by plaintiffs by the change of 


rate... $28,000.00 

The amount from which plaintiffs have been re¬ 
lieved during pendency of suit. 0,880.86 


In the case at bar the certificate or permit of the plaintiffs 
was revoked not on accouut of any act or fault of the plain¬ 
tiffs’ publishers or on account of any change in the 
character of the publication, but uppn a mere ruling of the 
Department changing a construction of a statute which had 
been adhered to by the Department for over twenty years. 

In the case at bar Jqstice Andersou held: 

“ The court may very properly weigh the equities of the 
“ situation when called upon to ascertain the damages by 
*' reason of auy necessary suit prosecuted by such publish- 
“ ers ” to test such ruling. 

And in the exercise of this power and his judicial dis¬ 
cretion held— 

"that under all the circumstances of the case it would be 
“ inequitable for the court to refer this case to the auditor 
•* or otherwise proceed to determine the damages sustained 
“ by the defendant in this case/’ 






In the absence of evidence that the judicial discretion of 
Mr. Justice Anderson was improvidently exercised his ac¬ 
tion should not be disturbed on appeal. 

Dup. P. Co. vs. Campbell, 69 Fed. Rep,, 250. 
Thompson vs. Nelson, 71 Fed, Rep., 339. 


II. 

It is further submitted that, as matter of law, no damages 
should be assessed on account of the injunction issued by 
the court on March 10,1903, because— 

(1.) No bond was ever asked for or given on account of 
this injunction, 

(2.) The damages asked for are not damages to the de¬ 
fendant, but damages to the United States, which was not 
and cpqld pot be a party to the actiop, 

May 31,1902, the bill was Sled, and thereupon the court 
issued the following preliminary injunction or restraining 
order: 

“ Upon the complainant filing undertaking, as required 
“ by equity rule 42, the defendant will be hereby restrained 
“as prayed in the within-mentioned bill, until further order, 
“ to be made, if at all, after a hearing, which is fixed for the 
“ 16th day of June at ten o’clock a. in., 1902, of which take 
“ notice. 

By the court: 

‘ f A. B. Hagner, Jmlice” 

The defendant thereupon entered into and filed the fol- 
lpyving undertaking: 
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IN THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA, HOLDING AN EQUITY COURT. 

Henry 0. Houghton kt al., 

plainants, [ No. 23342, Equity 

Henry C. Payne, Pottmaxlcr General, I Docket. 

Defendant ) 

George H. Mifflin, one of the complainants, aud the Amer¬ 
ican Surety Company of New York, surety, hereby under¬ 
take to make good to the defendant all damages by him 
suffered or sustained by reason of wrongfully and inequi¬ 
tably suing out the injunction in the above-entitled cause, 
and stipulate that the damages may be ascertained in such 
manner as the justice shall direct, and that, on dissolving 
the injunction, he may give judgment thereon against the 
principal and sureties for said damages iu the decree itself 
dissolving the injunction. 

George H. Miffdin. 

American Surety Company, New York, 
Bv Jno. S. Loud. 

Approved 4 June, 1902. 

A. B. Hagner. 

February 24,1903, there was a hearing on the merits, and 
on March 10, 1903, a permanent injunction was granted 
and the following decree entered: 


IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 
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Henry C. Houghton and Others, 
Complainant s, 
v. 

Henry C. Payne, Postmaster 
General 


i In Equity. 


No. 25342. 


This cause, coming on to be heard upon the bill and the 
exhibits filed therewith and on the papers filed in the cause 
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and the proceedings had therein, was argued by counsel. 
On consideration thereof it is this 10th day of March, 1903, 
adjudged, ordered, and decreed— 

(1.) That the complainants are entitled to have their pub¬ 
lication entitled “Riverside Literature Series” received and 
transmitted through the mails as mailable matter of the 
second class, as defined by the act of Congress approved 
March 3,1879. 

(2.) That the Postmaster General be, and he is hereby, 
perpetually restrained from enforcing and continuing the 
cancellation of the certificate of entry set forth in paragraph 
six of said bill, and from refusing to receive said publica¬ 
tion and transmit the same through the mails as mailable 
matter of the secoud class, in accordance with the provisions 
of said act of Congress approved March 3,1879, and from 
denying to the complainants the receipt, entry, and trans¬ 
mission through the mails of their publication entitled 
44 Riverside Literature Series ” as mailable matter of the sec¬ 
ond class, as defined by the act of Congress approved March 
3,1879. 

(3.) That the complainants do recover of the defendant 
their costs incurred in this suit, and may have execution 
therefor according to law. 

A. B. Hagner, 
Associate Justine. 

And the defendant in open court, by direction of the Post- 
Office Department and acting under thqt direction, prays an 
appeal to the Court of Appeals, which is hereby allowed. 

A. B. Hagner. 

* 

This final decree ended the preliminary injunction or re¬ 
straining order for which the only undertaking was ever 
given. * 

“Such orders are of a preliminary nature and are in¬ 
tended only for ad interim purposes, and whether such 
“order shall be passed in any case is a matter within the 
“ discretion of the court to which application is made for an 
“injunction. The statute provides, 1 But upon motion for 
414 an injunction, the court or judge thereof may, if there ap- 
“ 4 pear to be danger of irreparable injury from delay, grant 



u { an order restraining the act sought to be enjoined until the 
<<c decision upon the motion and such order may be granted 
‘“with or without security in the discretion of the court or 
“‘judge *” (Rev. St. U. S., sec. 718). 

Elec. Light Co. vs. Ross, 9 App. D. C.,558, 560 (1896). 

“An injunction which has been granted upon an interloc- 
“ utory application is superseded by the decree made at the 
“ hearing of the cause. If therefore it is intended that it 
“shall remain in force it must be expressly continued.” 

Dan. Ch. Prac., 6th Am. ed., 1680. 

In the case at bar the preliminary restraining order was 
superseded by the decree made at the hearing of the cause 
(March 10,1903), and with that decision the office and sole 
function of the temporary restraining order ceased and was 
no longer operative. 

The preliminary injunction or restraining order was, by 
its terms, to continue only “ until further order to be made, 
if at all, after a hearing.” The object of it was to maintain 
the status quo until the hearing of the cause. 

Foster’s Fed. Practice, sec. 225. 

Daniels* Chancery Practice, 6 Am. ed., 1680. 

The prime object of the bill was to obtain a permanent 
injunction against the defendant. This could not be granted 
until a final hearing of the cause. It was granted in this 
case, and that was the injunction that was finally dissolved. 

Had the defendant desired security or considered it of 
importance to be relieved from his obligation to obey the 
injunction granted under the decree of March 10,1903, be¬ 
cause the decree did not require the plaintiffs to file an un¬ 
dertaking or because the plaintiffs did not file an undertak¬ 
ing in compliance with the rule of court, the matter should 
have been brought to the attention of the court. 

Cayuga Bridge Co. vs. Magee, 2d of Paige (N. Y.), 116. 
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The defendant might have applied under equity rule 93 
when the permanent injunction was awarded, but he did not 
do so. The preliminary injunction was never dissolved. 
It expired by its own limitation when the final decree was 
made by Justice Hagner. 

Sweeney vs. Hanley, 126 Fed. Rep., 97,99 (1903) (Cir. 

Ct. of App., 9th Cir.) 

» 

It follows that, after final decree of March 10,1903, the 
restraining order for which undertaking was given had ex-. 
pired by the terms of its own limitation. For the perma¬ 
nent injunction which was then awarded no undertaking 
was asked for or ordered. 

This permanent injunction continued, notwithstanding it. 
was appealed from. 

See Hovey vs. Macdonald, 109 U. S., 150. 

Leonard vs. Osgood, 115 (J. S., 465. 

In re Habermann Mfg. Co., 147 U. S., 525. 

The court cannot impose on the plaintiffs any undertak¬ 
ing which they have not given. The plaintiffs may de¬ 
cline the injunction by refusing to give the undertakings 
The court only makes the undertaking a condition of grant¬ 
ing the injunction. If the plaintiffs refuse to give it, the 
court can refuse the injunction, but it cannot compel the 
plaintiffs to give an undertaking. 

Tucker vs. New Brunswick Trading Co., 44 Ch. D., 249. 

An undertaking given by plaintiff on the issuing of a 
restraining order may be continued in effect after the hear¬ 
ing with the consent of the plaintiff, but not otherwise. 

•. Novello vs. James, 5 De G., M. & G., 876. 
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The practice in this District would seem to be not to re¬ 
gard the obligation of the undertaking given on the issue of 
a restraining order as extending beyond the hearing, but to 
require, as a condition of issuing the injunction after hear¬ 
ing, a new bond or undertaking. 

Dodge vs. Cohen, 14 App. 0., 582. 

Bill was filed July 18, 1893. A restraining order was 
passed by the court to be of force “ until further order, to 
u be made, if at all, after a hearing which is fixed for the 
“ 25th of July, 1893.” The case came on for hearing,and on 
August 10,1893, the court granted an injunction, and it was 
ordered “ that the complainants in this cause (Dodge Bros.) 
“ shall file the usual undertaking with surety, to be ap¬ 
proved by this court, on the issuing of au injunction under 
“ rule 40 (now 42) of the equity rules of this court, and for 
“ costs of this suit; this order to take effect upon the filing 
“ aud approval’of this undertaking.” 

In obedience to the order of the court of August 10,1893, 
the complainants filed the undertaking required, and it was 
approved by the court August 21,1893. 

The bond which was enforced in this case was the bond{ 
filed in compliance with the requirements of this last-name^ 
order, and not the bond or undertaking given on the issue 
of the restraining order, which ceased by its terms, as in the, 
case at bar, when the new order was made after a hearing., 

Damages are limited to those “ suffered or sustained ” by 
the defendant. 

This is the express requirement of rule 42, under which 
the only undertaking in this case was given. 

The only defendant in this case was H. 0. Payne, whose 
person was described as Postmaster General. * 

The claim now asserted is for damages sustained, not by* 
H. C. Payne, the defendant, but by the United States, who 
it is said have suffered a loss by reason of the restraining 
order issued by Justice Hagner. 
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The United States is not a party or privy here. They 
were not secured against loss by this undertaking. They 
have not been enjoined and could not have been. 

The United States is not a party to this suit, and if it were 
necessary that it be made a party, then the court is without 
jurisdiction, as no process can be issued against the United 
States. 

This suit falls within the class, of cases where the court is 

> 

not ousted of jurisdiction, because the defendant asserts au¬ 
thority as an officer of the United States. He is held indi¬ 
vidually, and to make out his defense he must show that 
his authority was sufficient in law to protect him. 

Cunningham vs. Macon & B. R. R. Co., 109 U. S., 446. 
Smyth vs. Ames, 169 U. S., 466, 518. 

The United States was not a party defendant and could 
not have been made so, save under some act of Congress, and 
not eveu the appearance of a district attorney under direc¬ 
tion from the Attorney General “ to appear and defend the 
“ interests of the United States involved ” operates as an 
appearance for the United States. 

Stanley vs. Schwalby, 162 U. S., 255, 270. 

It is possible that the trial court might have had the right 
in the exercise of its equity powers to require the complain¬ 
ants, as a condition precedent to the issuing of the injunc¬ 
tion, to give a bond in such form as fully to indemnify all 
persons against loss or damage resulting from it, and in¬ 
cluded therein any loss resulting to the United States. 

Harriman vs. No. Sec. Co., 132 Fed. Rep., 464, 475, 
476. 

• This, however, it did not do. On the contrary, when the 
matter was urged upon the court that a bond in the form 
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required by rule 42 would not include loss of the difference 
in postage pending the settlement of the question of the 
validity of the Department ruling in these cases brought to 
test this question, the court in the exercise of .its discretion 
refused to require such a bond. 

Priuted report of argument of counsel and. opinion 
of court in case of Railway Equipment and Publi¬ 
cation Co. vs. Henry C. Payne, Postmaster General, 
Eq., 23L49. 



No. 1608 




GEORGE B. CORTELYOU, Postmaster Gkneual, 

V8. 

BATES & GUILD CO. 


In tliis case, as in the preceding, a restraining order was 
issued and an undertaking given to continue until further 
order of court. 

Upon a hearing on the merits an injunction was issued/for 
which no undertaking was asked or given. 

In this case, as in the preceding— 

(1.) The restraining order and undertaking ceased upon 
the granting of the injunction. 

(2.) The damages are limited to those suffered by the de¬ 
fendant. 

(3.) It is inequitable to require damages from the plain¬ 
tiff, who has been made to suffer a much greater loss through 
the action of the defendant. 

When Bates & Guild Co. entered upon the publishing of 
this new periodical they were governed by the construction 
of the statute, which for twenty-five years had been adhered 
to by the Post-Office Department and confirmed by succes¬ 
sive Postmasters General. Relying on this, they made their 
estimates of cost and asked for subscriptions. They sub¬ 
mitted the sworn statements required by the rules and regu- 
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hitions of the postmaster at Boston, which were approved 
by him as conforming to the Jaw as construed by the Post- 
Office Department up to that time, and made the deposits 
to secure the postage. 

After all this had been done, and after the plaintiffs had 
been lured on by the actiop of the Post-Office authorities to 
bind themselves to deliver upwards of 80,000 copies for a 
subscription price based upon this rate of postage, and after 
the first number had been published and sent to the sub¬ 
scribers, the ruling of the Department was changed, and 
the loss of the increased rate of postage was thrown upon 
the complainants. 

80,000 copies will weigh upwards of35,000 pounds. 

The loss thrown upon the complainants by this 

change of rate was therefore upwards of....,. $2,450.00 

The amount from which plaintiffs have been re¬ 
lieved during pendency of suit. 2,349.83 

The periodical has been unable to live under the burden 
of increased postage and has been discontinued. 

The most that the majority of the Supreme Court of the 
United States could say of this change of construction was 
not that it was right , but that it was doubtful, and that they 
would follow the Postmaster General. 

“ Cases may still arise where the classification of a certain 
u publication may be one of doubt. Such is this case.” 

Mr. Justice Brown, page 107. 

“ while as already observed the question is one of doubt, 
“ we think the decision of the Postmaster General * * * 

“ should be accepted as final.” 

Same, page 110. 

On the other hand, the minority held not only that the 
construction of the Department was wrong, but said in re¬ 
gard to it: 
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t( The rule of construction which this court has recognized 
“for more than three-quarters of a century is now over- 
“ thrown.” 

Mr. Justice Harlan, with whom concurred the Chief 
Justice, page 111. 

Bates & Guild Co. vs. Payne, 194 U. S., 106, 111. 

Holmes Conrad. 
William S. Hall. 




